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THE LAW OF CARRIERS’ NOTICES.! 


A common carrier is one who undertakes, for hire, to 
transport to the place appointed, or deliver there, the goods 
of such persons as think fit to employ him. He is liable, 
under his undertaking, for all losses which happen to the 
goods entrusted to him, except those occasioned by the 
act of God, or by the enemies of the republic. 

An act of God, within the meaning of the law relating to 
common carriers, is an event produced by physical causes, 
which man did not occasion, and which human prudence 
could not have prevented.? ‘It is laid down,” said Lord 
Mansfield, in Forward v. Pittard, “that a common carrier 
is liable for every accident, except by the act of God, or the 
king’s enemies. Now what is the act of God? I con- 
sider it to mean something in opposition to the act of man, 
for everything is the act of God, that happens by his 
permission, everything by his knowledge. But to prevent 
collusion, and the necessity of going into circumstances 
impossible to be unravelled, the law presumes against the 
carrier, unless he shows it was done by the king’s enemies, 
or by such act as could not happen by the intervention of 
man, as storms, lightning, and tempests.’”’ ‘Thus, the car- 





1 We do not propose entering into any discussion concerning the validity 
of those limitations of a carrier's responsibility, which are usually con- 
tained in bills of lading. 

2 Ames v. Stephens, (1 Stra. 128); Forward v. Pittard, (1 T. R. 33) ; 
Prop. Trent. Nav. v. Wood, (3 Esp. 127); McArthur v. Sears, (21 
Wend. 190) There is a good deal of diversity of opinion as to the 
meaning of the phrase ‘* Act of God.’? See Mr. Wallace’s Note to Coggs 
v. Bernard, in 1 Smith's Leading Cases, 104. 
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rier not being in fault himself at all (this is necessary to 
his exoneration) has been freed from his extraordinary 
liability, where the loss was occasioned by a sudden gust 
of wind, which drove his vessel against the pier of a 
bridge, or by the vessel getting aground by a sudden 
failure of wind, while tacking, or by striking against a 
hidden rock, before unknown.! 

Under this exception to the liability of a common car- 
rier may be put his irresponsibility, when the loss is occa- 
sioned by the deterioration of the goods, in quantity or 
quality, in the course of their carriage, from their inherent 
infirmity and tendency to damage, as where oranges or 
other fruits decay, during their transportation.2 But, to 
bring a loss of this kind within the exception, it must 
have arisen without the least neglect or fault, and without 
intervention on the part of the carrier or of any other 
person. For, if he or any one else were the occasion, in 
the slightest degree, of the loss, it is, of course, to be 
attributed to human agency, rather than to the act of God. 
Again, a common carrier is not responsible for losses occa- 
sioned by the enemies of the republic. By enemies are 
meant those with whom the nation is at open war, and 
likewise pirates, who are universally treated as the foes of 
all mankind. But losses by robbers or by a mob are not 
within this exception.® 

To these exceptions to the responsibility of a carrier, 
another may be added. If the owner practises any fraud 
upon the carrier, as by concealing the value of the 
article, or deceives him by treating the thing as if it 
were worth nothing, he cannot hold the carrier liable for 
the loss of the goods. Such a fraud works an injury to 
the carrier in two ways. It goes to deprive him of the 
compensation to which he is entitled, in proportion to the 
value of the article, and the consequent risk which he 
incurs, and tends to induce him to relax his customary 
vigilance. ‘Thus, where bank-notes of the value of one 
hundred pounds were hid in hay, stuffed in an old nail-bag, 
and in this state were delivered to a carrier, and the bag 





1] Stra. 128; Colt v. McMechen, (6 Johns. 160) ; Williams v. Grant, 
(1 Conn. 487.) 

2 Farrar v. Adams, (Bull. N. P. 69); Warden v. Greer, (6 Watts, 
424); 3 Kent, 299, 301. 

3 Prop. Trent. Nav. v. Wood, (3 Esp. 127); Forward v. Pittard, 
(1 Term R. 33); Story, Bail. § 526; Abbott, Ship. Pt. 3, ch. 4, § 1-6. 
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arrived safely, but the money was lost, Lord Mansfield 
held the concealment to be such a fraud upon the carrier 
as to exonerate him from all liability. “If the owner of 
goods,” said the judge, “has been guilty of fraud upon 
the carrier, such fraud ought to excuse the carrier. Ar 
dolo malo non oritur actio.' 

In like manner, if the goods are lost through the fault 
or agency of the owner, the carrier is exonerated. Thus, 
where liquors leak from the casks in which they are put, 
through the omission of the owner to provide sufficiently 
strong vessels, or where fruits decay, or goods effervesce 
or become sour, because carelessly packed, in these and 
similar instances the loss falls upon the owner to whom 
it rightly belongs.? 

The wisdom of the law in holding a common carrier to 
so strict an accountability, was first vindicated by Lord 
Holt, in the well-known case of Coggs v. Bernard, 
afterwards by Lord Mansfield, in Forward v. Pittard, 
and still more recently by Chief Justice Best, in Jiley v. 
Horne.®? “This is a politic establishment,” said the first 
named of these distinguished judges, “ contrived by the 
policy of the law for the safety of all persons, the neces- 
sity of whose affairs oblige them to trust these sorts of 
persons, that they may be safe in their ways of dealing, 
for else these carriers might have an opportunity of undo- 
ing all persons that had any dealings with them, by com- 
bining with thieves, &c., and yet doing it in such a clan- 
destine manner as would not be possible to be discovered.”’ 
This is, in substance, the reasoning also of Lord Mansfield 
and Chief Justice Best. 

Mr. Justice Nelson, in delivering the opinion of the 
court, in the case of the Orange County Bank v. Brown, 
(9 Wend. 114,) seems to be of the opinion that the rule 
of the common law respecting carriers is partial in its 
rigor, and the reason upon which it is founded nearly as 
applicable to every person intrusted with the property of 
another, as it is to the common carrier. But in this, we 
think, he is in error. There is a peculiar reason in holding 
a common carrier to a more strict accountability than a 
private carrier. Although eeayeiatit when } en has 


1 Gibbon v. Fepetins (4 Das: 2298) ; ; Clay v. Willan, (1 H. Bl. 298) ; 
2 Kent, 603. 

2 Hastings v. Pepper, (11 Pick. 41) ; Story, Bail. p. 519. 

35 Bing. R. 217. 
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been exercised or fraud practised, may be as diflicult in 
the one case as the other, yet, when a private carrier is to 
be employed, the owner will engage no one whom he 
does not believe to be faithful and honest. But the owner 
can ordinarily exercise no choice in the employment of a 
common carrier. He must take him who occupies the 
route along which he desires his goods transported, or not 
send them atall. And as the community are thus com- 
pelled to trust the carrier implicitly, and with charges often 
of the greatest value, we cannot help thinking, that here 
too, the law acts with its wonted wisdom, and judiciously 
takes every temptation out of the carrier’s way. 

It may be weil, here, to correct an error, or rather 
a lack of precision, in which some of the books have 
indulged. It has been said, that the carrier is liable in 
respect of his reward; ‘He hath his hire,’ said Lord 
Coke, ‘and thereby implicitly undertaketh the safe deliv- 
ery of the goods delivered to him.” Co. Litt. 89, a. 
‘His warranty ” are the words of Lord Mansfield,' “is in 
respect of the reward he is to receive.” The carrier may, 
no doubt, demand a reward proportioned to the services 
he renders, the value of the goods intrusted to him, and 
the risk he runs. But his liability as a common carrier, 
so far from being founded upon his hire, is altogether inde- 
pendent of it. The extent of his responsibility is fixed by 
law, from motives of public policy. In Forward v. Pit- 
tard, (1 Term R. 27,) it is said: ‘It appears from all the 
cases fora hundred years back, that there are events for 
which the carrier is liable, independent of his contract. 
By the nature of his contract he is liable for all due care. 
But there is a further degree of responsibility by the cus- 
tom of the realm, —that is, by the common law, a carrier 
is in the nature of an insurer.” 

If “it is the reward that makes the carrier answerable,” 
as was said in Carthew, (458,) there seems to be no reason 
why he should not be put on the same footing with a 
private person who chances to carry goods from one place 
to another for hire, and be held responsible only for the 
want of ordinary diligence in the performance of his duty. 
He gets no premium for his insurance, for his hire is no 
greater than the hire of a private carrier. His undertak- 
ing also, if reduced to writing, would be precisely similar 





1 4 Burr. 2298. 
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to the contract of a private person. Accordingly, we must 
look elsewhere than to his reward, in order to measure the 
limits of his responsibility. We must look to “that politic 
establishment contrived by the policy of the law,” of 
which Lord Holt speaks. 

Again, the liability of the carrier may be limited by his 
own act. In other words, a notice of his irresponsibility 
will, under peculiar circumstances, and to a certain extent, 
absolve him from the character of an insurer, which the 
common law imposes upon him. These notices have gone 
sometimes to the length of entirely throwing off the 
liability of the carrier, but their tenor generally is, that 
the carrier will not be responsible for the loss of any goods 
beyond a certain value, unless entered aud paid for accord- 
ing to their worth. Before we enter, however, upon the 
discussion of the questions which have arisen concerning 
these notices, two things applicable to them all alike, need 
to be dwelt upon. 

I. The design, as we just said, of the notices of 
carrier, is to limit his responsibility, and in every case, it 
is to be observed, they must be brought home to the knowl- 
edge of the person to be affected by them. If they are 
not so brought home, in some way or other, they are mere 
nullities, and the carrier will be held to the strict accounta- 
bility which the common law imposes upon men of his 
ealling.! But will it be enough for the carrier to raise a 
presumption merely, that his employer had seen the notice, 
as, for example, by proving that it was posted up, in large 
letters, in the office where the goods were delivered to the 
carrier. Or must he do some thing more than raise a pre- 
sumption alone, and bring the notice home to the actual 
knowledge of the bailor? These questions are worthy of 
our consideration. 

1. There is a series of cases to be found in the English 
reports, which seem to establish, that all the carrier has to 
do, in any case, is to bring his notice of limited responsi- 
bility, or of utter irresponsibility, home presumptively to 
the bailor. The first to be found is that of Gibbon v. 
Paynton, (A Burr. 2298,) decided in 1769. The defend- 
ant was a common carrier, and had inserted in a newspaper 
an advertisement in which he announced, that he would 
not be answerable for goods of value, unless he had notice 


1 Butler v. Heane, (2 Camp. 415) ; Clayton v. Hunt, (3 Id. 97) ; - ore 
v. Willan, (2 Stark. 53, and Id. 279) ; Story, Bail. § 578. 
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of what they were when delivered to him. The plaintiff 
intrusted a sum of money to him, (without complying 
with the terms of the notice,) which was lost, and thereon 
an action was brought. It was proved on the trial that 
the plaintiff had been used, for a year and a half, to read 
the newspaper in which the advertisement was published. 
And Lord Mansfield held, without discussion, the proof of 
knowledge of the notice on the part of the owner sufli- 
cient, and the other judges coincided with him. 

This case is a pretty good sample of a score of others 
to be found in the courts of Westminster Hall, in which 
it is taken for granted, without discussion, that it is enough 
for the carrier to bring notice constructively to the knowl- 
edge of the bailor. Thus, for example, where the notice, 
in large letters, was posted up in the office! in which 
the employer paid his fare, or in the warehouse within 
which he delivered the goods to the carrier,? or where the 
notice was published in a newspaper, and it was shown 
that the bailor was in the habit of reading it;3—#in these 
and similar instances a mere presumption, (violent, in 
some cases, it must be confessed,) that the owner had 
seen the notice, was, without discussion, deemed suflic- 
ient. 

After considerable search, we have been able to find but 
two cases, in the English books, where the question is 
directly adjudicated. Both were decided at nisi prius, and 
one is reported in 4 Esp. 177, (Clark v. Gray,) the other 
in 1 Starkie, 186, (Leeson v. Holt.) In the former case, — 
the latter is like it, —a notice had been given by a large 
board, put up in the coach-office where the plaintiff de- 
livered the goods (which were lost) to the carrier, to the 
effect that no more than five pounds would be accounted 
for any goods delivered at the office, unless entered as such 
and paid for accordingly. “I think,” said Lord Ellen- 
borough, after the point had been discussed, “ where the 
party has taken the precaution mentioned, it is presumptive 
notice to all persons. In a case from Lancaster, where it 
was published in a county paper, that persons in a par- 
ticular manufactory would claim a lien on goods sent to be 
manufactured, it was adjudged by such publication to be 
a sufficient notice.” 





1 Tate v. Wellan,(2 East, 128.) 
2 Izett v. Mountain, (4 East, 371.) 
3 Rowley v. Horne, (3 Bing. 2,) and case cited in 4 Esp. 177. 
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2. But, on the other hand, Best, C. J., in Brooke v. 
Pickwick,’ has laid down a different rule. “If coach pro- 
rietors,”’ said he, ‘wish honestly to limit their respon- 
sibility, they ought to announce their terms to every 
individual who applies at their office, and, at the same 
time, place in his hands a printed paper, and specifying the 
precise extent of their engagement. If they omit to do 
this, they attract customers under the confidence inspired 
by the extensive liability which the common law imposes 
upon carriers, and then endeavor to elude that liability by 
some limitation, which they have not been at the pains to 
make known to the individual who has trusted them.” In 
Hollister v. Nowlen, (19 Wend. 236,) the defendant proved 
that a public notice, that luggage sent or carried in the 
Telegraph line would be at the risk of the owner thereof, 
printed in a large sheet, had been continually posted up in 
the stage office and principal inns of Utica, where the 
plaintiff had resided for the last three years before the trunk 
was lost. In delivering the opinion of the court, Justice 
Bronson said, that the carrier, if he could by any means 
restrict the liability, could only do so by proving actual 
notice to the owner of the property. “I agree with the 
rule laid down by C. J. Best,’ he continued, “and should 
be content to place my opinion upon the single ground, 
that, if a notice can be of any avail, it must be directly 
brought home to the owner of the goods, and that there 
was no evidence in this case which could properly be sub- 
mitted to a jury to draw the inference, that the plaintiff 
knew on what terms the coach proprietor intended to trans- 
act his business.”* The decision of the court in Bean v. 
Green, (3 Fairf. 422,) is to the same purpose. It regretted 
the admission of the doctrine of notice into the law, and 
maintained that a notice was nought, unless clearly brought 
home to the actual knowledge of the party to be atlected 
thereby. 

From a consideration of the cases which we have just 
cited, it seems that the weight of authority in this country, 
at any rate, is s decidedly in support of the doctrine main- 








14 Bing. R. 218. 

2 The judges, whose opinions we have cited in this and the preceding 
case, are not to be understood, we suppose, as prescribing any particular 
method of bringing a notice home to the owner, but only as declaring, 
in an emphatic way, that the notice must be brought to his actual knowl- 
edge. It must be ‘confessed, however, that no way would be nearly so 
safe for the carrier to pursue, as that recommended by Chief Justice Best, 
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tained in the Supreme Court of New York. It is true, 
that Lord Ellenborough twice Held a presumptive notice 
sufficient, but it must not be forgotten, that his ruling was 
given at nisi prius, amidst the hurry and bustle of a circuit. 
On the other hand, in two of the three most elaborate dis- 
cussions,! concerning carriers’ notices, which have taken 
place during this century, in Brooke v. Pickwick and 
Hollister v. Nowlen ; after a full examination of the ques- 
tion, the courts were unanimously of the opinion, that if a 
notice can be of any avail, it must be directly brought 
home to the owner. 

The requisite that all notices shall be brought to the 
actual knowledge of the bailor, has the great merit of 
perfect simplicity. But if, on the contrary, our courts 
admit the validity of presumptive notices, they and our 
juries will be continually perplexed by a thousand nice 
questions. Thus, if a notice, posted upon the walls of the 
office of delivery, is to be held prima facie evidence that it 
has been read by the bailor, will the rule prevail, if he 
happen to be very near-sighted, and so unable to read the 
notice? Suppose there happened to be a great crowd in 
the office, so that the attention of the bailor was entirely 
absorbed in resisting its pressure; or suppose he entered the 
office in the evening, and it was badly lighted, as stage 
offices generally are, or in a great and necessary hurry, 
would these circumstances excuse him? Suppose he were 
a stranger in the country, would the simple fact only of 
his having entered into the office to pay his passage-money 
or his freight-money be deemed suflicient evidence of 
knowledge of the notice to submit to a jury? Suppose the 
bailor sent his servant, would it not be necessary, at the 
very outset, to show that the servant could read English, 
and if he could, is it not the case, that servants, from their 
waut of education, seldom, if ever, look at a placard, unless 
it contains something like a picture, that will fix the eye? 
Would not the presumption in this case be, not that the 
servant read the notice, but that he did not read it? How 
would the prominence of the notice, the size and color 
of the letters of which it was composed, affect the pre- 
sumption? Or suppose the notice was inserted as an 
advertisement in a newspaper, and it was proved, that the 
bailor had read the paper once or twice, would this be 


— 





‘In the third, Cole v. Goodwin, (19 Wend. 251,) the notice was 
brought home to the actual knowledge of the owner of the property. 
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sufficient evidence of knowledge to submit to a jury? If 
it would not, what is the precise time, during which he 
must read the newspaper, before a presumption can arise? 
Would not the habits of the bailor also form a prominent 
feature in the inquiry, as whether he read his paper with 
necessary haste, or with care, or whether he was a man of 
business, and therefore more interested in the advertise- 
ments of a newspaper than a man of leisure would be? 
These and a thousand other questions would arise, if the 
doctrine of the sufliciency of presumptive notices were to 
prevail. 

To all this, it may be said, we know, that every objection 
to the want of simplicity in the doctrine, whose validity 
we are discussing, may be obviated if the courts will rule, 
that, in all cases, the mere publication of the notice by 
advertisement or by posting it up, shall be held sufficient to 
bring it home to the bailor. But would not such a course, 
if adopted by our courts, often work great injustice? The 
bailor may be an entire stranger to the country, may never 
have seen, nor had a chance of seeing the newspaper in 
which the notice was, nor ever have been in the office 
where it was posted. ‘Thus in entire ignorance of the 
limitation of the carrier’s responsibility, the bailor might 
put his property into the hands of the former, entirely relax 
his own vigilance, and then, when his goods were lost, 
be answered by his own faultless ignorance, when he 
called upon the carrier to account for them. 

It certainly would be an easy matter, by means of printed 
slips, to bring a notice directly to the knowledge of the 
employer in every case. And, though it were not, the 
carrier ought not to be permitted to limit his responsibility, 
if at all, by any other and less certain means. If the 
decisions in Riley v. Horne and Hollister v. Nowlen have 
not settled this point, yet the reasoning upon which they 
are founded, ought to have its meed of influence with those 
justices, who may be hereafter called upon to discuss th's 
question. 

II. Another rule, applicable to all notices alike, is, that 
they are uniformly construed not to exonerate the carrier 
from losses occasioned by his own gross negligence, his 
malfeasance or misfeasance.! 





12 Kent, Comm. 606, 607; Story, Bail. § 545,570; Hollister v. Now- 
len, and Cole vy. Goodwin, (19 Wend. 234, 251); Cam. R. R. o. v. 
Burke, (13 Wend. 611); Lyon v. Wells, (5 East, 428.) 
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It is perfectly well settled, then, that a common carrier 
cannot, in any case, either by a public notice, or by a 
special agreement or contract, exempt himself from the 
consequences of his own gross negligence. In Beck v. 
Evans, (16 East, 244; 8. C. 3 Camp. 267,) the plaintiff 
delivered a cask of brandy to the carrier, to be carried from 
Shrewsbury to London, but through the very great care- 
lessness of the defendant's servants, the brandy leaked out 
and was lost. The carrier set up as defence the negligence 
of the owner in not furnishing a proper cask; but not 
succeeding in this, he brought home to the plaintiff’s 
knowledge a notice, that he would not be answerable for 
any goods above the value of five pounds if lost, unless a 
special agreement was made, and an adequate premium 
paid. He also proved, that the plaintiff did not comply 
with the terms of the notice. Lord Ellenborough, in pro- 
nouncing his decision, said: “I think the carrier does not 
stipulate for the consequences of his own misfeasance, 
(negligence,) and if the goods thereby become damaged, 
his notice will not protect him.” In another case,' he 
declared it impossible without outraging common sense, so 
to construe the notice, as to make the carrier say: “I will 
not be answerable at all for any loss occasioned by my 
own misconduct, be it ever so gross and injurious.” 

In like manner, Chief Justice Best in Newborn v. Just, 
(2 C. & P. 76,) approving of Noy’s observation,? “that if 
the carrier should per case, refuse to carry the stuff, unless 
promise were made unto him, that he should not be 
charged for any misdemeanor that should be in him, the 
promise were void, for it were against reason and against 
good manners,” —approving of this, declared, that it had 
been decided over and over again, that notice does not pro- 
tect a carrier against gross negligence. 

But while it is indisputable, that a common carrier is 
always liable for his own gross negligence, it may be asked, 
whether the carrier is liable also for ordinary negligence.’ 
The question came up only quite recently in Wild v. 
Pickford, (8 M. & W. 443,) where it was decided in the 
affirmative. Previous to the ruling of the court in this 





15 East, 436. 

2 Noy, Max. ch. 43. 

3 Those who are desirous of examining the distinction (nowhere very 
clearly laid down) between ordinary and gross negligence, are referred to 
Lord Denman’s opinion, in Hintin v. Diblin, (2 Ad. & Ellis, 646.) 
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case, the dicta! of various judges on this point were about 
equally divided. 

In the case just alluded to, Baron Parke said: ‘ The 
weight of authority seems to be in favor of the doctrine, 
that it is enough to prove an act of ordinary negligence, 
and that the effect of a notice, in the form stated in the 
plea, is, that the carrier will not, unless he is paid a 
premium, be responsible for all events (other than the act 
of God and the queen’s enemies) by which loss or damage 
to the owner may arise, against which events he is by 
common law a sort of insurer. But still he undertakes to 
carry from one place to another and for some reward in 
respect of the carriage, and is therefore bound to use 
ordinary care in the custody of the goods and their con- 
veyance to and delivery at their place of destination, and 
in providing proper vehicles for their carriage.” ‘This 
decision has been pronounced by Mr. Justice Story, en- 
tirely satisfactory in its reasoning and as decisive of the 
question. 

It may not be out of place here, to notice a distinction 
which Mr. Angell has drawn, in his Treatise on Common 
Carriers.2 It lies between negligence and misfeasance. 
‘“‘ Negligence” he says “takes place in the course of per- 
forming the contract, misfeasance in an act done in direct 
contravention of it, by which its performance is prevented.” 
Now it is evident, from the cases which Mr. Angell has 
cited in support of his distinction, that he here confounds 
misfeasance with malfeasance. But if he does not, his com- 
parison is faulty, in that it lacks nicety of discrimination. 
If there is any appreciable difference between the conse- 
quences of a carrier’s negligence, and of his misfeasance, 
otherwise than sometimes in degree, the latter as easily as 
the former may take place during the performance of the 
contract. And no misfeasance, however outrageous, could 
contravene more effectually a contract, than mere negli- 
gence sometimes does. 

A more correct definition of negligence would be, that it 
is the absence of that quality from the mind, which men 
call caution. The effects which it produces, manifest 
themselves in an omission to do, or in doing amiss what 
one ought to do—in some one of the phases of nonfeasance 
or of misfeasance. Thus, for eanmnpte, if goods are in she 





1 2 Kent, Comm. 607. 2 Sect. 12, 269, &c. 
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possession of a carrier, exposed to the weather, and a 
shower comes up, whereby they will be wetted, unless 
protected, they may, through the negligence of the carrier, 
receive injury in two ways. He may, through want of 
care, omit to cover them up at all, and in this case, his 
negligence would find its expression, so to speak, in non- 
feasance. But his negligence, not going quite so far as 
this, may also be the cause of his covering up the goods 
imperfectly, so that here it would manifest itself in mis- 
feasance. Misfeasance, on the other hand, as we said a 
moment ago, is the doing badly what one ought to do. 
Having its origin very often in negligence, it is so far 
the expression only of negligence. And while it may be, 
that there can be misfeasance without any want of care on 
the part of the misfeasor, yet it will be found, we think, 
that the sole ingredient, which makes misfeasance culpable, 
is nothing else than negligence in the undertaking or 
accomplishment of the work so badly done. 

The quite anomalous case of Camden, §*c. v. Burke, (13 
Wend. 655,) deserves notice here. This was an action 
brought by Burke for damage done to his luggage by 
falling into the water, while the company’s agents were 
passing it from their steamboat to the railway. The 
luggage was put into a crib in the boat, and thence hoisted 
into the cars by means of acrane. The pulley attached to 
the crane gave way, while the servants were hoisting the 
crib, so that it fell with its contents into the water. The 
accident happened without any negligence on the part of 
the railroad company. 

The principal question discussed in this case, was, 
whether the defendants below were common carriers; 
and it was held, that they were in respect at least to 
a passenger’s luggage. Another question, however, arose. 
The defendants below brought home to the knowledge of 
the plaintiff, a notice to the effect, that all luggage was to 
be at the owner’s risk, and it was urged, that the defend- 
ants below were thus exonerated from their liability as 
common carriers. But the court, by Chief Justice Savage, 
taking the validity of the notice for granted, declared that 
it would excuse the company only from losses which might 
happen from theft or robbery, and not from those arising 
from actual negligence, or from the insufficiency of their 
machinery or vehicles. 

It is usually said, that this decision rests upon the 
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ground that the notice did not apply to the warranty of 
road-worthiness, implied in the contract of the carrier. 
And while this is undoubtedly true, it may also be, that 
the court, in holding that the notice would excuse the 
carrier only from losses occasioned by theft or robbery, and 
not from those arising from the insufficiency of his equipage 
and means of transportation, intended to lay down the 
principle, that, where the question of negligence cannot 
arise, a notice given by a carrier can only exempt him from 
liability for the acts of others, and not for the acts of 
himself or of his servants. 

The reasons are very obvious why the carrier cannot 
exempt himself from responsibility in cases in which he 
has been guilty of negligence, misfeasance, or malfeasance. 
They are founded on the maxim of public policy, that no 
man shall profit by his own wrong. Freedom from lia- 
bility under such circumstances would offer too strong 
temptations to the carrier to be dishonest; and the law, 
wherever it can, removes every inducement to wrong-doing. 
Besides, whether the carrier gives a notice or does not give 
one, he receives a reward for the transportation of the goods, 
and he is therefore bound to use ordinary diligence in their 
custody and their conveyance, and in providing proper 
vehicles for their carriage. A fortiori, if he must, at his 
peril, use ordinary diligence, he will be liable for any 
misfeasance or malfeasance, resulting from his own wilful- 
ness. 

Having thus discussed the two rules which govern all 
notices alike, let us turn to the consideration of the bounds 
within which they have been held valid. In other words, 
to what extent will the courts suffer carriers, by their own 
act, to limit the liability which the law imposes upon 
them? 

I. Most of the notices, which have been the subject of 
judicial discussion in England, simply declare that the 
carrier will not be responsible beyond a certain amount for 
the loss of any goods, unless entered and paid for, accord- 
ing to the value. Notices, like these, have been always 
upheld, and the carrier has been freed from liability, when 
the employer knew their terms, but did not comply with 
them, either by stating the value of the goods, by paying an 
increased premium for their transportation, or by properly 
entering them. In these cases, the carrier made no attempt 
to throw off his responsibility altogether. He only asked 
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for his own security, and in order to make his reward pro- 
portionate to the risk he had to run, that the owner should 
declare to him the nature or value of what was to be 
transported. And if no greater innovation had been made 
than this in the common law, we should never have heard 
our judges lamenting that it had lost so much of its ancient 
strictness. 

Although the courts of the United States, as well as of 
England, have been unanimous in maintaining notices like 
these, from the same motives that led them, in the first 
place, to put the carrier in the position of an insurer, there 
has been, nevertheless, a good deal of conflict of opinion 
concerning the sufficiency of protective notices. In other 
words, it has been doubted, whether these notices, when 
brought home to the bailor, dispensed with the necessity of 
further inquiry. Thus Mr. Justice Bronson, in delivering 
his able decision in Hollister v. Nowlen, (19 Wend. 236, ) 
says: “Fraud cannot, I think, be imputed to the owner 
from the mere fact that he delivers goods, after having seen 
a general notice, published by the carrier, whatever may be 
its purport. If the carrier wishes to ascertain the extent of 
his risk, he should inquire at the time the goods are de- 
livered, and then if he is not answered, he will have a 
defence. Chief Justice Best always steadfastly maintained 
a like opinion, and in Batson v. Donovan, (4 Barn. & 
Ald. 32,) held, contrary to the decision of the court, that 
even when there is a notice, the carrier is bound to inquire, 
and that the owner of the goods is not bound to disclose 
the value, unless asked. 

But, on the other hand, in Bignold v. Waterhouse, 
(1 M. & Selw. 255,) the usual notice was given, that goods 
above the value of five pounds, must be entered and paid 
for. The terms of the notice were not complied with, and 
Lord Ellenborough declared, “There was no contract at 
all between the plaintiffs and defendants, in which case 
non oritur actio.””! So too in Batson v. Donovan, a ma- 
jority of the court held, that the effect of a notice is to 
prevent the necessity of a particular inquiry in each case, 
and that in cases of notices, the party who sends the goods 
without payment for the extraordinary value, holds them 
out impliedly as articles of ordinary value, and conse- 





1 Vid. Sleat v. Fagg, (5 B. & Ald. 342, and Id. 53); Brooke v. Pick- 
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quently he perpetrates a fraud upon the carrier, who is thus 
induced not to bestow upon them the care and diligence 
which their extraordinary value would require, and under 
such circumstances the contract itself becomes a nullity. 

Besides, from the time of Gibbon v. Paynton, (4 Burr. 
2298,) decided in 1769, and the first case in which a notice 
is to be found, until Justice Best took his seat upon the 
bench, the cases scattered through H. Blackstone, Espinasse, 
the Term Reports, East, and through what are called quite 
generally in this country the English Common Law Re- 
ports, uniformly take for granted, that where the object of 
the notice is simply to make the compensation of the car- 
rier proportionate to his risk, it is not necessary to inquire 
concerning their value directly of the owner. It is enough 
to bring the notice home to his knowledge.! 

Notices of this kind have been resisted, we are con- 
vinced, more through a fear of innovation, than because 
they are either unreasonable or contrary to public policy. 
There cannot be any well-founded objection raised to them. 
And why insist, that, although there be a notice, the carrier 
shall make a particular inquiry of each person with whom 
he deals? There is no difference, in effect, between an 
inquiry of this sort, and a notice brought home to the 
knowledge of the owner. He knows, as well in the latter 
case as in the former, the terms upon which the carrier 
undertakes the transportation of his employer’s goods, and 
in either case, silence produces the effect of an actual fraud. 
When once the notice has been brought home to the owner, 
it is in accordance with all the analogies of business, to 
consider it, if followed by a delivery of the goods to the 
carrier, as embracing the terms of the contract between the 
parties. And it is hard to conceive why a notice, of whose 
contents the owner is perfectly well informed, should not 
be permitted to fix the terms of the contract, as well as an 
inquiry at the time of the delivery, in every case where 
the policy of the law does not prohibit it. 

Ought not this slight indulgence to be granted to the 
carrier, under the heavy load of responsibility which the 
common law lays upon him? Ought not that law, so in- 
stinctively averse to every shape of fraud, to support him, 
whenever he attempts, — not to throw off, nor even to limit 
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his responsibility, — but to protect himself from the unfair 
dealing of his employer? Will any one say that the 
carrier cannot demand of the owner, at his peril, a true 
account of the goods entrusted to him, in order that he 
may regulate his reward and his vigilance thereby? And 
if it be for his convenience, and sometimes necessary in 
order to reach the owner at all, to make his inquiry by a 
general notice, brought home to the knowledge of the 
bailor, what harm can arise by any possibility from such 
a liberty? One would think that the liberality, which the 
civilization of modern times has infused into the common 
law, could readily grant this slight indulgence to carriers, 
even while a high-toned morality and sense of justice were 
holding them, in every other particular, to their wonted 
and strict responsibility. 

But a case has arisen, where the goods were of great 
value, and yet not entered and paid for as such, and it was 
evident from the size and apparent contents of the pack- 
age, that it exceeded the ordinary value, so that no fraud 
was practised upon the carrier.!. The question arose whether 
there was a waiver of the notice here, and Lord Ellenbor- 
ough held that it was waived. But the later doctrine seems 
to exclude any presumption of a waiver of the notice, aris- 
ing from the mere fact that the apparent value was beyond 
the sum in the notice, and requires some auxiliary circum- 
stance to support it.* 

II. It thus appears, that a common carrier may qualify 
his liability by his own act, in other words, by a general 
notice, (brought home of course directly to the owner,) so 
far as such notice is necessary to his protection from the 
fraud of those who employ him. But, it is now, after a 
long contest, quite clear, that he cannot, by his own act, 
lessen his responsibility in any degree under any other cir- 
cumstances. 

1. In the first place, what does the common law teach on 
this subject, as it has been laid down in Westminster Hall ? 
In Hyde v. Trent. Nav. Co. (5 T. R. 389, A. D. 1793,) 
Lord Kenyon declared that ‘“ There was a difference where 
a man is chargeable by law generally and where on his own 
contract. Where a man is bound to any duty, and charge- 
able to a certain extent by operation of law, in such case, 
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he cannot by any act of his own discharge himself, as in 
the cases of common carriers, who are liable by law in 
all cases of losses, except those arising from the act of God 
or of the king’s enemies ; they cannot discharge themselves 
from losses happening under these circumstances, by any 
act of their own, as by giving notice, for example, to that 
effect. But the case is otherwise where a man is chargea- 
ble on his own contract. There he may qualify it as he 
thinks fit. 

Here is an express denial of the power of a carrier under 
the common law, as it was understood in 1793, to limit 
his responsibility. Starting from this point, it will not be 
uninteresting, perhaps, to trace the steps, wherever they 
are distinct enough, by which the courts of Westminster 
Hall gradually relaxed their ancient jealousy of the carrier, 
and suffered him to throw off nearly all the responsibility 
which the common law, from motives of wise policy, had 
imposed upon him. 

A year or two after Ld. Kenyon made the determination, 
which we have just quoted, a bill was sent up from the 
Commons to the House of Lords, for the purpose of reliev- 
ing ship-owners from a portion of their liability as common 
carriers. ‘It was thrown out by the law lords,” said Lord 
Ellenborough, in Lyon v. Wells, (5 East, 128,) “ that the 
parties might relieve themselves against their liability to 
the full extent by a special notice and agreement. ‘This 
caused an alteration in the bills of lading, and also several 
notices, which are mentioned in several cases in this court.” 
The effect of this suggestion of the law lords at once man- 
ifested itself in the attempts which carriers began to make, 
not only by means of a special agreement, but also by 
general notices, to throw off the character of insurers, im- 
posed upon them by the law. Excellent illustrations of 
these endeavors may be found in £llis v. Turner, (8 'T. R. 
531,) and in Lyon v. Wells, just cited. ‘The carrier, in 
each of these cases, gave a notice that he would not be 
responsible for any loss that might happen to any cargo, 
unless it should be occasioned by the want of ordinary care 
and diligence in the master and crew, and in this case, he 
would pay ten per cent. upon such loss, provided such pay- 
ment did not exceed the value of the vessel. 

It is true, that, in both of these cases, Kenyon and 
Ellenborough, Chief Justices, were able to avoid a decision 
upon the question of the validity of general notices, like 
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these, by declaring that the carrier had not brought himself 
within the protection of his notice. But their evident un- 
willingness to discuss the subject greatly tended to relax 
the severity of the common law. By taking the validity 
of the notices for granted in every case, they lent, Lord 
Ellenborough particularly, the weight of their great names 
to the support of the impolitic doctrine of the irre- 
sponsibility of carriers. These were thereby encouraged 
in their attempts to throw off their burdens, and found 
something like a pretence of authority for their efforts in 
the fact that the validity of their notices had never been 
denied by an express adjudication. A little firmness on 
the part of the eminent judges, who sat in judgment in 
Westminster Hall during the reign of George the Third, 
would have put an end, at once and forever, to the strug- 
gles which were made to place common carriers on the 
same footing with private carriers for hire, and Chief Justice 
Kent’s admiration’ “of the steady and firm support which 
the English courts of justice have uniformly and inflexibly 
given to the salutary rules of law on this subject, without 
bending to popular sympathies or yielding to the hardships 
of a particular case,’ would have been altogether more ap- 
propriate. 

The cases we have just cited from the Term Reports and 
from East, were decided in 18U0 and 1804. In another case, 
similar to these, to be found in 2 M. & Selw. 5, (£vans 
v. Soule,) and which is worth noticing, for the support it 
probably gave to the cases in Starkie, to which we will 
presently come, the carrier was permitted to throw off 
entirely his common law responsibility. In it, a carrier 
by water was suffered to escape the consequences of a loss, 
arising from the sinking of the vessel, under a notice, that 
all goods would be carried at the risk of the owners, unless 
the loss or damage should arise, through the actual default 
of the master and hands. The validity of the notice was 
taken for granted, but the counsel for the plaintiff endeav- 
ored, (but without success, ) to show that the notice itself 
was waived. This decision was in 1813,? and its “ easy 
surrender to a a single encroachment,” as Justice Cowen of 
the Supreme Court of New York has termed it, soon led 





12 Comm. 602. 
2 This gap of nine years, after considerable search, we have been unable 
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to the complete abrogation of the common law in respect 
to carriers. 

Two years after this, the end, for which common carriers 
had been striving for fifty years, was attained. In Maving 
v. Todd, (1 Stark. 72,) the goods of the plaintiff had been 
destroyed by fire, while in the possession of the defendants 
as common carriers. 'The latter set up as a defence, a 
notice brought home to the knowledge of the plaintiff, that 
they would not be accountable for losses occasioned by 
fire. It was submitted, whether the defendants could limit 
their responsibility altogether, and Lord Ellenborough held, 
“since they can limit it to a certain sum, I think they may 
exclude it altogether, and that they may say, we will have 
nothing to do with fire.” ‘They were bound” it was 
suggested, “‘to receive the goods.” “Yes,” replied the 
judge, ‘but they may make their own terms. I am sorry 
the law is so, it leads to very great negligence.” In 1816, 
the year after Maving v. Todd was decided, the case of 
Leeson v. Holt, (1 Stark. 186,) came up for judgment. 
The defendants in their capacity as common carriers, 
received chairs of the plaintiff to be transported to London, 
but they had published a notice, that all packages of glass, 
household furniture, &c., were to be entirely at the risk of 
the owners. In charging the jury, Lord Ellenborough said, 
“If this action had been brought twenty years ago, the 
defendants would have been liable, since, by the common 
law, a carrier is liable in all cases except two. It was 
found, that the common law imposed upon carriers a liability 
of ruinous extent, and, in consequence, qualifications and 
limitations of that liability have been introduced from time 
to time, till, as in the present case, they seem to have 
excluded all responsibility whatever; so that, under the 
terms of the present notice, if a servant of the carriers had 
in the most wilful and wanton manner destroyed the fur- 
niture entrusted to him, the principals would not have 
been liable. If the parties in the present case, have so 
contracted, the plaintiff must abide by the agreement, 
and he must be taken to have so contracted, if he chooses 
to send his goods to be carried after notice of the con- 
ditions.” 

Thus, the doctrine of the common law respecting com- 
mon carriers was frittered away, and that, too, under very 
peculiar circumstances. We have the anomaly presented to 
us of a series of able judges, lamenting with sincere regret 
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the introduction of notices, denouncing them as impolitic 
and tending to fraud, but all the while upholding them, in- 
creasing their scope, and at last permitting them to restrict 
the liability of common carriers altogether. Yet, the sup- 
port which was given to these notices can easily be ac- 
counted for. It arose, as we hinted a moment ago, from 
the unwillingness of the judges to take upon themselves the 
labor and the responsibility of investigating the principles 
upon which notices can alone be upheld, so that, although 
they often had such an opportunity, they let it slip by un- 
improved. For example, when Lyon v. Wells, (5 East, 
128,) came up for judgment, Lord Ellenborough evaded the 
question of the validity of general notices, by taking this 
very question for granted, and by then ruling that the carrier 
had not brought himself within the scope of his notice. It 
was the duty of that eminent judge at that time, so at least 
it seems to us, to have examined the validity of general 
notices in point of law, and to what extent and upon what 
principles they were supportable. He would thus have put 
an end to the vexatious litigations, which his assumption 
of the validity of notices tended so powerfully to encour- 
age, and have made Lyon v. Wells quite as celebrated a 
vindication of the doctrine of the common law respecting 
common carriers as Coggs v. Bernard now is. 

The support which was given to the notices of common 
carriers may also be attributed to the imperfect understand- 
ing, which the judges had (a thorough discussion of the 
subject would have remedied this difficulty) of the princi- 
ples upon which notices were first countenanced. At the 
outset, these were intended simply as a protection against 
the fraud of the bailor, and so far as this, they were 
properly admitted. But when carriers began to extend 
their notices beyond this point, the courts forgot the reasons 
why notices had been permitted at all, and held that if the 
responsibility could be limited in one particular, it could be 
in all, if the carrier himself had not been guilty of negli- 
gence, or misfeasance. 

But the carriers of England were not long suffered to 
set aside the common law by means of general notices. In 
1830, parliament interfered, and by statute restored the 
operation of the common law, giving efficacy, however, to 
the only principle on which notices can be upheld, by 
requiring the owner, at the time of delivery, to state the 
value of certain enumerated articles to the carrier. The 
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act of which we speak, may be found nearly at length, in 
Angell’s Treatise on Common Carriers, $ 256. 

2. The courts of the United States have as yet shown 
no disposition to relax the requisitions of the doctrine of the 
common law, as applied to carriers. In Hollister v. Nowlen, 
(19 Wend. 234,) decided at the May Term of the Supreme 
Court of New York in 1838, the whole subject of notices 
was for the first time in this country discussed with great 
ability, and the case itself has become a leading case in this 
branch of the law. 

This was an action brought against the defendant asa 
common carrier, for the loss of the plaintiffs trunk, intrusted 
to his care and lost while in his possession. As a defence, 
the carrier introduced a notice that baggage carried by him 
would be at the risk of the owner thereof, and brought it 
home to the knowledge of the owner. The cause was 
twice argued, and after deliberation, the court, by Justice 
Bronson, held that a common carrier could not restrict his 
common law liability, by a general notice like the one in 
question. An abstract of the reasoning by which the 
decision was sustained, will not, we trust, be out of place 
here. 

The doctrine that a carrier might limit his responsibility 
by a general notice prevailed in England for only a short 
period. The doctrine was first recognised in 1804, in the 
case of Nicholson v. Willan, (5 East, 507,) and maintained 
its ground until 1830, when parliament interfered, and 
substantially reasserted the rule of the common law. It 
was not received even during this period of twenty-six 
years without much doubt, and although it ultimately 
obtained something like a firm footing, it was with much 
regret on the part of many of the judges. A thousand 
questions, which no human foresight could have anticipated, 
sprung up in the courts, and the public suffered great injury 
from the uncertainty which hung over this important branch 
of the law. 

Some of the cases, which have arisen under a general 
notice have proceeded on the ground of fraud, and others 
on the notion of a special contract. Are either of these 
grounds applicable to the case before us? 

So far as the cases can be properly referred to fraud, 
they rest on a solid foundation, for the common law abhors 
fraud, and will not fail, wherever it can, to overthrow it. 
As the carrier incurs a heavy responsibility, he has a right 
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to demand from the employer such information as will 
enable him to decide on the proper amount of compensation 
for his services and risk, and if the owner give him an 
answer which is false in a material point, the carrier will 
be absolved from the consequences of any loss not occa- 
sioned by his own negligence or misconduct. Yet, it is to 
be observed, it will not be enough for him to bring home 
to the knowledge of the owner, a notice that he requires 
this information; he must inquire at the time the goods 
are delivered to him; and then, if he is not answered truly, 
he will have a defence. Be this as it may, the question of 
fraud cannot arise in this case, nor in any other, in which 
the notice declares in general terms, all baggage to be at 
the risk of the owner. 

But can a special contract be inferred from the notice in 
this case?) Taking for granted what may, perhaps, admit 
of some doubt that the carrier can limit his responsibility 
by a special contract, such a contract cannot be inferred, 
I think, from a general notice brought home to the em- 
ployer. The argument is, that where a party delivers 
goods to be carried after seeing a notice, that the carrier 
intends to limit his responsibility, his assent to the terms of 
the notice may be implied. But this is not a fair pre- 
sumption. A general notice can, at the most, only amount 
to a proposal for a special contract, which requires the 
assent of the other party. And the mere delivery of the 
goods, after seeing such a notice, cannot warrant a stronger 
presumption, that the owner intended to comply with its 
terms, than it does that he intended to insist on the 
liabilities imposed by law, and a special contract cannot be 
implied where there is such an equipoise of probabilities. 

Besides all this, we ought.to bear in mind that the 
doctrine that a carrier may limit his responsibility by a 
notice was unknown to the English courts, when we 
separated from the mother country, and has never been 
received in any of the United States. It is contrary to 
public policy and good morals, and should we now adopt 
it, it will be after it has been tried, condemned and aban- 
doned in that country, to which we have been accustomed 
to look for light on questions of jurisprudence. 

This case was followed, during the same term of the 
Supreme Court of New York, by another, similar in its 
essential circumstances —the case of Cole v. Goodwin, (19 
Wend. 251.) It differs from Hollister v. Nowlen, princi- 
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pally in that Justice Cowen, who delivered the most 
elaborate opinion, goes into a more detailed examination of 
the cases in the English reports relating to notices; and 
holds, contrary to the opinion of Justice Bronson, that a 
notice intented enly as a protection from the unfair dealing 
of the bailor, when brought home to his knowledge, is 
sufficient to protect the carrier without further inquiry. 
The judge also strongly intimates, that even the act of the 
parties, by a special contract, connot restrict the extra- 
ordinary liability of the carrier. 

But, in the main, the determination of the court in this 
case is coincident with the judgment given in Hollister v. 
Nowlen. They both strongly assert the superior policy of 
the common law in holding carriers to a limited responsi- 
bility, and so far as this country is concerned, have settled 
the question conclusively, that a carrier cannot exempt 
himself from the consequences of loss, by a general notice 
brought home to the owner. Whether the carrier can do 
this by means of a special contract is as yet a matter of 
doubt. These decisions in the courts of the State of New 
York, have been approved by the judges of other States 
wherever the question has come up. And in the case of 
the New Jersey Nav. Co. v. The Merchants Bank,' the 
Supreme Court of the United States said: ‘ We lay out of 
the case the notices published by the respondents, seeking 
to limit their responsibility, because the carrier cannot, in 
this way, exonerate himself from duties which the law has 
annexed to his employment. Thus, we can safely say 
with Prof. Greenleaf, ‘the right of a common carrier, by a 
general notice, to limit, restrict, or avoid the liability 
devolved on him by the common law, on the most salutary 
grounds of public policy, has been denied in American 
courts, after the most elaborate consideration.’ ” 

It seems, then, that to the responsibility of the carrier 
for all losses to the goods intrusted to him, there are four 
exceptions. He is not liable for losses occasioned by the 
act of God, or the enemies of the republic, nor for those 
occasioned by the fraud or fault of the owner. He can 
moreover free himself from responsibility by his own act, 
so far as to require the bailor, at his peril, to give him 
a statement of the value and nature of the goods committed 
to him, but he can extend his irresponsibility no further. 
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We propose discussing, in another article, whether the 
carrier can rid himself of kis common law liability by 
means of a special contract, entered into by and between 
himself and his bailor. 





Notes on Heading Cases. 


ButterrieLp v. Forrester, 11 East, 60. 


One, who is injured by falling over an obstruction placed in the highway hy the 
defendant, cannot maintain an action, if it appear that he was riding without or- 
dinary care, and that a person riding with reasonable care could have avoided the 
obstruction, 

Tuts was an action for obstructing a highway, by means 
of which the plaintiff was thrown down with his horse, 
and injured. It was proved that the plaintiff might have 
observed and avoided the obstruction, if he had not been 
riding violently. Bayley, J. directed the jury, that if a 
person riding with reasonable and ordinary care could have 
seen and avoided the obstruction; and if they were satisfied 
that the plaintiff was riding along the street extremely 
hard, and without ordinary care, they should find a verdict 
for the defendant, which they did. 

Vaughan, Serjeant, moved for a new trial, and cited 
Buller, N. P. 26: “If a man lay logs of wood across a 
highway, though a person may with care ride safely by, 
yet if by means thereof my horse stumble and fling me, I 
may bring an action.” 

Battey, J. The plaintiff was proved to be riding as fast 
as his horse could go, and this was through the streets of 
Derby. If he had used ordinary care, he must have seen 
the obstruction; so that the accidént appeared to happen 
entirely from his own fault. 

Lp. E.ttensoroueH, C. J. A party is not to cast himself 
upon an obstruction which has been made by the fault of 
another, and avail himself of it, if he do not, himself, use 
common and ordinary care to be in the right. In cases of 
persons riding upon what is considered to be the wrong 
side of the road, that would not authorize another pur- 
posely to ride up against them. One person being in fault 
will not dispense with another’s using ordinary care for 
himself. ‘Two things must concur to support this action: 
an obstruction in the road by the fault of the defendant, 























BT. Nhe tine! 





Notes on Leading Cases. 265 


and no want of ordinary care to avoid it, on the part of the 
plaintiff. Rule refused.! 


Flower v. Adam, (2 Taunt. 314,) is not well reported, but seems to sus- 
tain the doctrine of Butterfield v. Forrester, and that doctrine is repeated 
in the eases of Vanderplank v. Miller, (M. &. M. 169); Lack v. Seward, 
(4. C. &. P. 106) ; Pluckwell v. Wilson, (5 Ibid. 375) ; Lurford v. Large, 
(5 Ibid. 421); Wiliams v. Holland, (6 Ibid. 23); Woolf v. Beard, (8 
Ibid. 373) ; and in Sil/s v. Brown, (9 Ibid. 601.) 

In Hill v. Warren, (2 Stark, 377,) it was held, that where the agent 
of the plaintiff and defendant’s agent took down a wall, and both were 
guilty of negligence resulting in loss to the plaintiff, he could not maintain 
an action. But in Walters v. Pfeil, (M. & M. 362,) it was held by Lord 
Tenterden, that an action might be maintained against one, who demol- 
ished a house adjoining the plaintiff's, in a negligent manner, although the 
plaintiff had not taken proper precautions. 

In Clay vy. Wood, (5 Esp. 44,) Ld. Ellenborough held, that it was no 
defence to an action for negligent driving, that the plaintiff was on the 
wrong side of the road, if there was room to pass, without inconvenience. 
And Meyhen v. Boyce, (1 Stark. 423,) is to the same point. These cases 
are explained by Acton v. Heaven, (2 Esp. 532,) and by Cruden v. 
Fentham, where driving on what is called ‘*the wrong side of the road,” 
was held not to be necessary proof of negligence, ‘** the Jaw of the road’ 
being then mere matter of convenience. 

In Vennall v. Garner, (1 C &. M. 21,) an action on the case for run- 
ning down a ship, Bayley, B. said, the plaintiff could not recover, if his 
men were in any degree in fault in not endeavoring to prevent a collision. 

A very different doctrine was laid down in Bird v. Holbrook, (4 Bing. 
628,) where it was /Ae/d, that even a trespasser may in some cases maintain 
an action. The plaintiff, while trespassing on the defendant’s premises, 
was shot by a spring-gun, set without notice by the plaintiff to protect his 
property. And it was held that an action might be sustained for the injury. 
A hike decision was made at Nisi Prius, in Jay v. Whitfield, cited in Holt 
v. Wilkes, (3 Barn. &. Ald. 304.) (The last named case was determined 
for the defendant on the ground that the plaintiff knew the danger that he 
incurred.) A similar question arose in Deane v. Clayton, (7 ‘Taunt. 459,) 
where the plaintiff's dog, while pursuing game on the defendant's land, was 
killed by a dog spear. In this case the Court of Common Pleas were 
equally divided. 

In the case of Bridge v. Grand Junction Railway Co. (3 M. &. W. 
244,) the rule laid down in several cases, that a party, who is guilty of 
negligence, can in no event recover, was seriously modified. This was an 
action for injury caused by the collision of two railroad trains. ‘he defen- 
dants pleaded that the plaintiffs train was improperly managed, and that 
it was in part by their negligence that the accident occurred. ‘This plea 
was held bad, because it was not alleged that the plaintiffs could have 
avoided the injury by using ordinary care. Parke, B. said, that the rule in 
Butterfield vy. Forrester is, that although there may have been negligence 

1 The case of Butterfield v. Forrester, of which an abstract is given above, 
has been the leading authority in actions on the case for negligence. Such 
actions are constantly increasing in number and importance, and the rule 
by which they are to be decided becomes of great interest. It will be seen, 
that the courts have not precisely agreed in laying down the law, which 
is to be applied to the conduct of the plaintiff in such cases. 
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on the part of the plaintiff, yet unless he might, by the exercise of ordinary 
care, have avoided the consequences of the defendant’s negligence, he is 
entitled to recover, (p. 248.) 

The rule was still farther explained in Lynch v. Nurdin, (4 P. & D. 
672); 1 Ad. & El. 29. The defendant left his horse and cart in the 
street and unattended for half an hour. The plaintiff, a child six or seven 
years of age, climbed on the cart. Another child having frightened the 
horse, the plaintiff fell, and was injured. It was held, that an action might 
be maintained, although the accident was, in part, due to the plaintiil’s 
negligence and trespass. 

Denman, C. J., says, (p. 676,) that Ld. Ellenborough’s opinion, in the 
leading case upon this point, would not set up want of superior care or 
skill asa bar to a claim for damages ‘ Ordinary care must mean that 
degree of care, which may be reasonably expected from a person in the 

laintiff’s situation ; and that would be very small in so young a child.” 
He adds, that the defendant was guilty of positive misconduct; that the 
plaintiff's misconduct bore no proportion to the defendant's, and that the 
plaintiff was ‘‘ the real and only cause”’ of the mischief. Ld. Denman 
cites the case of Bird v. Holbrook with approval, as deciding that positive 
and culpable misconduct does not bar the claim to an action. 

In Marriott v. Stanley, (1 Man. & G. 568,) the plaintiff had fallen on 
some iron instruments, illegally placed in the street by the defendant, and 
it was held, that if the plaintiff had been so deficient in reasonable and 
ordinary care as to bring the accident upon himself, he could not recover, 

In Davies v. Mann, (10 M. & W. 546,) the defendant, while driving at 

an improper pace, had killed the plaintiff's ass, which had been fettered, 
and left by the plaintiff in the highway. It was held, that although the 
plaintiff's act was illegal, yet if the proximate cause of the injury was 
want of proper care on the defendant's part, and if he might have avoided 
it by such care, the action might be maintained. 
Thorogood vy. Bujan, reported, (18 Law J. (N.S.) 6 C. B., p. 336,) 
decides that a passenger in a public conveyance, injured by the negligent 
management of another carriage, cannot maintain an action against the 
owner of the latter, if the driver of the former might, by the exercise of 
proper care and skill, have avoided the accident. 

Tn Clayards v. Dethitck, (12 Q. B. 439.) it was held, that the defendant 
was not excused, because the plaintiff knew that there was danger in what 
he did, and voluntarily incurred it ; but the amount of danger arising from 
the defendant's negligence, and the circumstances which led the plaintiff 
to incur it, were said to be for the consideration of the jury. The commis- 
sioners of sewers had made a dangerous trench, and left a narrow passage 
in the entrance to the plaintiff's stable. ‘The plaintiff was held not to be 
barred from an action, mzrely because he had Jed his horse out at some 
hazard; but it was left to the jury to say, whether he had persisted, in 
spite of warning, in running upon great and obvious danger. Reported in 
Law Mag. vol. 44, Aug. No., p. 134. 

In Rigby v. Hewitt, (5 Ex. 240,) it was held, that the plaintiff was not 
barred from an action because the omnibus in which he was riding was 
driving furiously, and racing with the defendant's omnibus, which occa- 
sioned the injury by striking the other omnibus. So, in Greenwood v. 
Chaplin, (5 Ex. 243,) it was said that a person guilty of negligence cannot 
set up as a defence, that part of the mischief would not have arisen had not 
the plaintiff been guilty of some negligence. In this case the defendant's 
steamboat struck the steamboat in which the plaintiff was a passenger, and 
caused an anchor to fall, by which the plaintiff was injured. It was held, 
to be improper to direct the jury, that if there was negligence in stowing 
the anchor, or in the plaintiff's putting himself in the place where he was, 
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so as to lead or contribute to the accident, no action could be maintained ; 
and a new trial was granted on account of such misdirection. The last 
two cases are reported briefly in the supplement to the Jurist for 1851, 
. 41. 

. The case of Thorogood vy. Bujan, if correctly reported, must be decided 
not upon the ground that a mere passenger is responsible for the conduct of 
a coach-driver, but on the ground that the defendant is not responsible for 
an accident which the carelessness of another contributes to produce. If 
this is the decision, it is directly opposed, not only to the Jast cited cases, 
but to Lynch v. Nurdin, and to a well settled principle contained in a great 
number of cases. 

The cases upon this point in the United States are numerous. 

In Massachusetts it was held in Smith v. Smith, (2 Pick. 621,) that an 
action could not be maintained against a person who had encumbered a 
highway, for injury resulting from his act, unless the plaintiff could show 
that he used ordinary care. 

This principle was recognised in Thompson v. Bridgewater, (7 Pick. 
188) ; and in Lane v. Crombie, (12 Pick. 177,) it was held, further, that 
the burden of proof is on the plaintiff in an action on the case for negli- 
gence against a driver, to show ordinary care on his own part, and a ver- 
dict was set aside because the judge had ruled, that when the plaintiff had 
proved the defendant’s negligence, the burden was upon defendant to prove 
want of ordinary care on the part of plaintiff. ‘This rule was applied to 
the case of a suit against a town for damages sustained in consequence of 
defects in the highway, in Adams y. Carlisle, (21 Pick. 146,) and was re- 
cognized as law in May v. Princeton, (11 Met. 442.) 

Parker v. Adams, (12 Met. 415,) was an action for injury received from 
a collision of two carriages, and it was proved that the defendant was guilty 
of negligence, and was on the wrong side of the road; but it was he/d, 
that the plaintiff could not sustain an action unless he could exonerate 
himself from all neglect of duty on his part. See, also, Munroe v. Leach, 
(7 Met. 274.) 

The general doctrine, that the plaintiff, to sustain an action on the case 
for negligence, must himself be free from fault, is recognised in New 
York, in the cases of Bush v. Brainard, (1 Cow. 78); Harlow v. Hummin- 
ston, (6 Cow. 189); Burckle v. Burckle, (2 Hall, 151) ; Rathbun v. Payne, 
(19 Wend. 399) ; Barnes v. Cole, (21 Wend. 188) ; Brownell v. Flagler, 
(5 Hill, 282); and Brown v. Marwell, (6 Hill, 592.) 

In Hartfield vy. Roper, (21 Wend. 615,) the rule was applied in a case, 
where the defendant had driven over a boy two years of age, the defendant 
‘**not being guilty of voluntary injury or gross neglect.’’? The court say, 
that the negligence of the plaintiff's guardian or parents defeats his right 
of action as effectually as his own negligence would do. And Cowen, J., 
adds, that a like rule would apply to the case of a person non compos. 

Munger v. Tonawanda Railroad Co. (4 Comstock, 349,) was an action 
to recover the value of the plaintiff's oxen, which had strayed upon the 
defendant’s road, and been killed there; and it was held, that no such 
action could be maintained, even if it were shown that the loss would have 
occurred, if the plaintiff had not been guilty of negligence. ‘* The law 
will not, in such a case, attempt nicely to adjust the degree of blame to be 
assigned to the respective parties, and will not recognise any act as an 
injury to either, which they mutually contributed to produce.’” (P. 359.) 
Lynch v. Nurdin is spoken of as an exception to the general rule, and one 
not recognised in New York. 

In Pennsylvania, the last case upon this point was that of Beatly v. 
Gilmore, (16 Penn. State Rep. 463.) The plaintiff, in this case, had 
fallen into a passage leading to defendant’s cellar; and it was he/d, that 
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although the defendant was shown to have been negligent, the plaintiff 
could not recover, if, by ordinary care, he might have escaped. But it 
was held, that the burden of proof to show want of ordinary care on the 
plaintiff’s part was on the defendant. ‘The general rule, that neither party 
can recover for a loss arising from mutual negligence, was early laid down 
in ~~ v. Hand, (6 Whart. 311.) 

In Vermont, the only case is that of Washburn v. Tracy, (2 Chip. 
128.) 

In Maine, it was held, in Kennard v. Burton, (12 Shep. 39,) that if 
the plaintiff, by want of ordinary care, contributes to produce an injury, 
he will not be entitled to maintain an action; but if he did not exercise 
ordinary care, but did not, by want of it, contribute to produce the injury, 
he will be entitled to recover. So in the case of Perkins v. Eastern and 
Boston and Maine Railroad Co., (16 Shep. 307,) it was held, that the 
defendant must prove negligence on the part of the plaintiff, and ordinary 
care on his own part; or if he did not exercise ordinary care, that this did 
not contribute to produce the injury. 

The rule laid down in these cases from the Maine Reports, seems to be 
the most logical one. If the defendant's negligence has caused loss to the 
plaintiff, he has a right of action. The only reason for requiring proof of 
care on the plaintift’s part is to show that his loss was in fact caused by 
the defendant's conduct. And this is shown, by proving that the plain- 
tiff's negligence did not contribute to the injury; or, what is the same 
thing, that he could not have avoided it by the exercise of ordinary care. 
Such was the rule laid down in Bridge v. Grand Junction Ratlroad Co. 
And there seems to be no case where it has been deliberately decided that 
such a rule .s wrong, although the expressions of courts, both in this 
country and in England, would often seem to decide that want of ordinary 
care on the plaintiff’s part would be, in all cases, a conclusive bar to an 
action. 

The rule in admiralty is well known to be different from that of the 
common law, a less arising from mutual negligence being apportioned be- 
tween the two ships. See the Woodrop Sims, (2 Dods. 83.) 

It is believed that no court in this country has gone so far as to decide 
that a wrong-doer and a trespasser may recover damages for an injury, 
which would not have occurred, but for his illegal act. 
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Supreme Judicial Court of Massachusetts, Middlesex, 
October Term, 1851. 


Georce J. Oakes, et al. vs. GzorceE Munroe. 


Landlord and Tenant Process — Notice to quit for Non-payment of Rent — Proper 
JSorm of such Notice. 


In a complaint brought under the statute of 1847, ch. 267, §§ 1 & 2, to recover pos- 
session of premises occupied by the defendant as tenant of the complainants under 
a written feaen, on the ground that the lease had been determined by a notice to 
quit, the tenant objected that the complainants could not jointly maintain the 
complaint, because they owned different portions of the demised premises in 
severalty and not in common ; but it was /e/d, that the tenant was estopped by 
the lease from taking the objection ; and that the complainants, as lessors, by 
the express terms of the statute, were authorized to maintain the complaint in 
their joint names. 

The right to maintain this summary process for the recovery of premises, held 
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under a written lease for the non-payment of rent, depends entirely upon the 
statute, and whoever would enforce it, must strictly follow the provisions of the 
statute. 


The provision of the statute, that, for the non-payment of rent, a lease may he 
determined by giving in writing “ fourteen days’ notice to quit,” is not satisfied 
hy a notice to quit, &c. “ forthwith; ” and no complaint under the statute can he 
maintaived upon such notice. 

Tuts was a complaint under the statute of 1807, ch. 267, 
to recover possession of certain premises in Malden, occu- 
pied by the defendant as tenant of the complainants, under 
a written lease, made by George J. Oakes for himself and 
for the other plaintiffs, of the one part, and the defendant 
of the other part. The case was tried in the Court of 
Common Pleas. The complainants alleged that the lease 
had been determined by a failure to pay rent, and a notice 
to quit, pursuant to the statute. The defendants offered 
evidence to show, that the complainants, at the time of 
the execution of the lease, were the owners of different 
parts of the demised premises in severalty, and not in 
common, and contended, that they could not jointly 
maintain this complaint. The defendant also objected, 
that the notice to quit, given to him by the complainants, 
was insufficient and invalid; but the court overruled “both 
objections, and a verdict having been returned for the 
complainants, the defendant, thereupon, alleged exceptions 
to the ruling of the court. The notice to quit was as 
follows: “To, &c., you are hereby required to quit and 
deliver up forthwith the premises now occupied by you, 
situate, &c., you being in arrears of rent.”” Signed Warren 
and Farrar, attorneys of the plaintiffs, naming them. 

G. W. Warren, for plaintiffs. 

Dana § Cobb, for defendants. 

The opinion of the court was delivered by BiceLow J. — 
This complaint is brought under statute 1847, ch. 267, sec. 
1 and 2, to recover possession of certain premises, occupied 
by thé defendant, as tenant of the complainants, under a 
written lease ; on the ground that the lease has been deter- 
mined by a notice to quit under sec. 1 of said act for a failure 
to pay rent according to the covenant in the lease. The 
premises were demised to the defendant for a term of two 
years, of which one year remained unexpired at the time of 
the commencement of this suit. The tenant objects, in the 
first place, to the right of the plaintiffs to maintain their 
complaint, for the reason that they do not hoid the demised 
premises in common, but are seized in severalty of separate 
and distinct parcels thereof, and cannot, therefore, jointly 
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sue to recover the whole. Without stopping to inquire into 
the validity of this objection as a defence to a process of 
this kind, in cases where the relation of landlord and tenant 
does not subsist between the parties, it is obvious that the 
defendant is estopped from taking any such ground. It 
would be a violation of the elementary principle, that a 
tenant cannot be permitted to deny or controvert his land- 
lord’s title. ‘The lease to which the defendant is a party is 
a conclusive admission by him that the complainants are so 
entitled to the premises demanded, as to enable them to sue 
jointly, for their recovery. 1 Green. Ev. $ 24, 25; Arch. 
N. P. 304, 400. 

Besides, the act under which the complaint is brought, 
expressly authorizes the lessors to recover possession of 
demised premises by this process, when the lease has been 
determined in the manner prescribed in the statute. ‘This 
exception, therefore, cannot be sustained. 

The only other objection to the plaintiff's right to re- 
cover, upon which the defendant now insists, is founded 
on the alleged insufficiency of the notice to quit. This 
presents a question of great practical importance, and we 
have given to it a very careful consideration. 

The right to maintain a summary process, like that 
resorted to in the present case, for the recovery of lands 
and tenements held under a written lease in case of non- 
payment of rent, is conferred by statute. It has no exist- 
ence at common law. The party, who seeks to enforce the 
remedy thus given, must therefore comply with the statute, 
and all the proceedings in the case must be regulated and 
controlled by its provisions. 1 Chitty, Pl. 164; Fisher v. 
Shattuck, (17 Pick. 252.) 

By the first section of the act, the notice to quit, which the 
landlord is required to give to the tenant, is made the basis 
upon which all the subsequent proceedings under the statute 
are founded. It is that which determines the lease, and 
gives to the lessor the right to this summary process against 
his delinquent tenant. If the notice to quit, therefore, has 
not been given in conformity with the requirements of the 
statute, the lessors cannot maintain their complaint to 
recover possession of the demised premises. The single 
inquiry then is, Whether the complainants in this case have 
substantially complied with the statute by giving to the 
defendant “fourteen days’ notice to quit.” 

As the notice actually given was a notice to quit the 
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premises “forthwith,” it is clear it did not in terms conform 
to the statute. The complainants, however, seek to sustain 
its validity upon the ground, that, as the complaint was not 
commenced until after the expiration of fourteen days from 
the service of the notice, the tenant has in fact received the 
notice required by law. But there are several objections to 
this view of the case. 

In the first place, it overlooks the real foree and 
significance of the words of the statute. The expression 
“fourteen days’ notice to quit” is equivalent to a notice 
to quit in fourteen days. Such is the ordinary and 
familiar use of these words as applied to cases of tenancy. 
For instance, a tenancy from year to year in England is 
said to be determined by six months’ notice to quit, by 
which is meant a notice to quit in six months, or at the 
expiration of six months. So, too, in case of a tenancy 
from quarter to quarter, or from month to month, a quarter’s 
or a month’s notice to quit is required, by which is always 
understood a notice to quit at the expiration of a quarter or 
a month. Such, in fact, is the mode in which notices to 
quit are almost uniformly designated in the elementary 
books, and in the reports of adjudged cases. ‘Taylor, 
Land. & Ten. 49; 2 Arch. N. P. 394; Comyn, L. & T. 
268; Parker v. Constable, (3 Wils. 25); Right v. Darby, 
(1 T. R. 159); Doe v. Spence, (6 East, 121, n.); Doe v. 
Hazell, (1 Esp. 94); Huffell v. Armitstead, (7 C. & P. 
56); Doe v. Green, (9 A. & E. 658); Doe v. Raffan, (6 
Esp. 4.) 

But, in the next place, looking at the purposes of this 
provision of the statute, we think the notice to quit should 
be in such form as clearly to indicate to the mind of the 
tenant, that the lessor in giving the notice was acting 
under the statute, and with a view to the remedy provided 
by it, to recover possession of the demised prernises. This 
is necessary, in order that the tenant may have the full 
time given him by law to quit his premises voluntarily, and 
avoid the cost of a summary process for his eviction. ‘The 
notice, therefore, should either state with accuracy the 
precise time at which by law he is required to leave the 
premises, or in some other way refer him to his legal rights 
under the statute. Certainly, if it contains any specifi- 
cation of the time when the tenant is required to quit the 
premises, it should specify it truly, otherwise it would 
serve to mislead him, and thus defeat the very purpose for 
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which it was intended. ‘To illustrate this, suppose that 
the complainants in the present case had given notice to 
the tenant to quit the premises in twenty-four hours. 
Such a notice would have conveyed to the tenant no 
information by which he would have been referred to the 
statute, or could have ascertained the ultimate purpose of 
his landlord in giving him the notice. It would clearly 
have been a notice which the lessors had no right to give, 
and which the tenant was not bound to take. And yet 
we cannot see why a notice to quit in twenty-four hours 
would not be quite as much in compliance with the statute 
as a notice to quit forthwith. Besides, if the notice 
in this case is held valid, it would be necessary to apply 
the same rule to cases arising under Rev. Stat. ch. 60, 
§ 26, by which it is provided that in certain cases tenan- 
cies at will may be determined by three months’ notice in 
writing. If a notice to quit forthwith is valid, where 
fourteen days’ notice is required, it would be equally so 
where three months’ notice is requisite. The same warning 
which would support it in one case, is equally applicable 
to sustain it in the other. But it would scarcely be 
seriously contended, that a notice to quit forthwith would 
be sufficient to terminate a tenancy at will, where three 
months’ notice is required. 

It was suggested that the clause in the notice, stating 
that the tenant was “in arrears of rent,’ would sufficiently 
indicate to him, that it was intended as a notice under the 
statute. But it appears to us that this, so far from relieving 
the difficulty, rather serves to increase it; because, if the 
tenant had referred to the statute, he would have found 
that he was entitled to fourteen days’ notice to quit in case 
of a neglect to pay rent. Inasmuch therefore, as in the 
present case, he was notified to quit forthwith for that 
cause, the more reasonable inference was, that it was not 
a notice given in pursuance of the statute. 

A notice to quit, under this statute, is a distinct act 
upon which important rights and consequences are made 
to depend. It must, therefore, be sufficient and perfect of 
itself without reference to any subsequent proceedings. It 
is not made to depend upon them for its validity, but they 
upon it. It should, at least, be in such form as to notify to 
the tenant that it is given under the statute, so that he may 
know what subsequent proceedings to expect, if it is not 
complied with, and this can be done only by giving it 
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substantially as required by statute. The argument by 
which the complainants seek to sustain the validity of the 
notice, in this case, would make the sufficiency of a notice 
to quit, to depend not upon its own intrinsic validity, but 
upon the proceedings which are to follow it. Such a con- 
struction would defeat the main object in requiring a notice 
to be given to the tenant, for he would then be left to wait 
for the commencement of the summary proceedings, in 
order to ascertain the object of his lessor in giving him the 
notice. 

The term “notice to quit” has a clear, well defined, and 
settled meaning in the law. When it is used in a statute, 
it is to be taken and understood in its legal and technical 
sense, with all the qualities and incidents which the law 
regards as essential to it, unless it is qualified by express 
enactment. Merchants Bank v. Cook, (4 Pick. 411.) 
Among the indispensable requisites at common law of a 
notice to quit, it is clearly established, that it must indicate 
to the tenant, with sufficient certainty, that he is to quit 
the premises at a certain fixed period, and if any mistake is 
made in designating the time at which he is required to 
leave, the notice will be fatally defective. If the tenant is 
required to quit at too early or too late a day, the notice 
will be unavailing. So too, in cases where, by stipulation 
between the parties to a lease, a certain notice has been 
agreed on for the purpose of determining a lease, it is 
clearly settled that a mistake in naming the time when the 
tenant is required to quit, renders the notice ineffectual. 
2 Arch. N. P. 397; 2 Phil. Ev. 271; Comyn, L. & T. 
270; Taylor, L. & T. 50; Oakapple v. Copous, (4 T. R. 
361); Doe v. Lea, (11 East, 312); Johnstone v. Huddle- 
stone, (4B. & C. 922); Doe v. Bayley, (5 C. & P. 67); 
Doe v. Green, (9 A. & E. 658); Calby v. Martinez, (11 
Adol. & Ellis, 720); Whitney v. Hanchett, (11 Verm. 
314); Anderson v. Prindle, (23 Wend. 616); Baker v. 
Adams, (5 Cush. 99.) 

We can see no difference in principle, by which we can 
distinguish these cases from those arising under our statutes, 
requiring notices to quit in order to terminate tenancies. 

The case of Conant v. Hildreth, (10 Met. 298,) was 
cited by the complainant’s counsel as an authority to 
sustain the sufficiency of the notice to quit given in this 
ease. But that decision did not turn upon the validity of 
the notice. The tenant in this case had become a tenant 
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at sufferance by the alienation of the premises by the owner, 
and was not entitled to any notice to quit. The case 
did not involve the question at issue here. 

In the case at bar, the notice given to the tenant was 
defective, not merely in not stating the time at which the 
tenant was required to quit the premises, but in stating it 
incorrectly. It was a notice to quit the premises imme- 
diately, which the lessor could not legally give. The 
tenant, therefore, was not bound to regard it. He hada 
right to insist on the notice required by law, and to treat 
as a nullity the one given to him, because it was irre- 
gular, and not in conformity to the requirements of the 
statute. We are, therefore, of the opinion, that the com- 
plainants, having failed to give the tenant a legal notice 
to quit, cannot maintain their complaint. 

Exceptions sustained. 


Supreme Court of Vermont, Chittenden Co.— December 
Term, 1851. 


Henry W. Cat tin, vs. N. Preston Smitu. 


Consignments — Sales —- Usage. 


Where A consigned merchandise to B to sell on commission, with instructions “to 
sell for cash, or not on credit,” and B sold and delivered the goods to a person 
who said he would pay for them in a few days, which promise he renewed from 
time to time, at intervals of two or three days, for two or three weeks, when 
he failed. In an action by A against B to recover the value of the goods, held, 
that B could not show in defence a cnstom by which such a sale was considered 
a cash sale. 


Tue facts in the case sufficiently appear in the opinion 
of the court, which was delivered by 

Reprietp, J.— The defendant is a commission merchant 
in Boston. The plaintiff, being in Boston, left certain pro- 
duce with defendant to sell for a commission of two and a 
half per cent., with instructions “to sell for cash, or not on 
credit,” and by this we understand that he said what was 
equivalent to either, or both expressions. The defendant 
sold, and delivered the goods to some person, who said he 
would pay for them in a few days, and this promise he 
renewed, from time to time, at intervals of two or three 
days, for two or three weeks, when he failed and stopped 
business. Nothing has ever been realized by the de- 
fendant. The auditor reports, that this sale was, what is 
called among commission merchants in Boston, a cash 
sale, and that, according to their custom, the defendant was 
guilty of no negligence, or departure from instructions. 
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The County Court disallowed this item in the plaintiff’s 
account. ‘The question now is, whether it was rightfully 
or not disallowed. 

It is undoubtedly true, that this contract, being made in 
Boston, and there to be executed, is to be judged of by the 
law of Massachusetts. The case of Clark v. Van North- 
wick, (1 Pick. 343,) is relied upon as showing that, by the 
law of that State, this sale is regarded as conforming to 
such instructions as were here given. But it must be 
remembered, that that case was a New York transaction, 
and, strictly speaking, only shows the law of New York. 
From what is there said of a similar custom prevailing in 
Boston, and the same custom being allowed to govern a 
similar contract in New York, there is perhaps little doubt, 
that the court then would have made a similar determin- 
ation in regard to the law of Massachusetts, had it become 
necessary. But no such decision was made, and it does 
not appear that any such decision has ever been made by 
their courts, in regard to the law of Massachusetts. 

And judging from the cases read in argument, it seems 
to us, that the New York courts have not recognised any 
such law, but the contrary. The case of Leland v. Doug- 
lass, (1 Wend. 490,) in effect decides this. ‘The offer there 
was to show, that in the New York market such sales as 
these are regarded as cash sales, although in fact made on 
a credit of two weeks, or more; and that instructions to 
sell for cash imports a sale or credit of this kind, and if the 
factor uses due diligence to collect, he is not liable. In 
this case, if the custom could have been regarded as qualify- 
ing the instructions, it would have brought the case within 
the declaration, and should have been received; but the 
Supreme Court held that this evidence was properly rejected 
at the Circuit. And the case of Bliss v. Arnold, (8 Vert. 
R. 252,) is an express determination of this court, that such 
is not the law of New York. We have no other express 
decision in regard to this custom any where, except the 
case of Burksdale v. Brown, (1 Nott & McCord, 517,) 
referred to in the very accurate note, in | Smith’s Leading 
Cases, 416, to Wigglesworth v. Dallison, where the cus- 
tom was disregarded as inconsistent with the terms of the 
contract. 

It is obvious, then, that the preponderance of express 
authority upon the subject is rather against the existence 
of such arule of law any where. But it may be claimed 
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to be so far consonant with established general principles, 
that it ought to be regarded as law every where. 

In regard to this view, it is no doubt true, that custom, 
or usage of particular trades, in particular places, is, of 
necessity, very often resorted to in courts of justice, for the 
purpose of determining the extent of the obligation of con- 
tracts, their import and interpretation. Many strong cases 
of the application of this rule will be found in the Eng- 
lish note to Wigglesworth v. Dallison, ubi supra. Some, 
perhaps, coming quite or nearly up to the present. It is 
thus stated, “That evidence has been received to show, 
that by the custom of a particular district’? one thousand 
rabbits mean twelve hundred rabbits. Smith v. Wilson, 
(3 B. & Ald. 728.) But the general current of the cases fall 
very far short of this. The general rule, in regard to the 
admissibility of usage, requires that it should be reasonable, 
certain, and consistent with the general known import of 
the words used in the contract, to which the usage is to be 
applied. 

And in our judgment, the application proposed to be 
made of this usage is essentially deficient in all these 
particulars. Its uncertainty alone might not prove a fatal 
objection, but a range from one day to three weeks is 
surely a most convenient uncertainty! Such an one as we 
are slow to believe ever exists among business men of 
character, except in extreme emergencies. ‘The reason- 
ableness of this usage, and its consistency with the terms 
of the instructions, depend upon the same considerations. 
No rule is better established, than that an express contract 
cannot be controlled by any custom or usage, local or 
general. This is a cardinal point, running through all the 
cases upon this subject. -That is the case of Yeates v. 
Pym, (6 Taunt. R. 445,) where it was held that a contract 
for prime singed bacon could not be controlled by an 
usage in the bacon trade, to admit, under that description, 
bacon more or less deteriorated, according to a certain rule, 
called ‘‘average taint.” And this is but a fair example of 
all the best considered cases upon this subject. It will not 
be questioned by any one, I suppose, that the defendant 
was bound to follow instructions, the same as if he had 
expressly so stipulated. And it can make no difference 
whether the contract is in writing, when we learn its 
exact purport, as in the present case, That being so, 
nothing short of an express determination upon the very 
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point, could ever raise any doubt in our minds, that, upon 
due consideration, the Massachusetts court will never de- 
termine, that in a case like the present, by the law of that 
State, this defendant is not liable for this portion of the 
account. It is scarcely possible to make a contract more 
explicit than the present, or to conceive of any usage more 
explicitly subversive of its very essence, than the one 
reported in this case by the auditor. If any sale ever was 
a sale, upon credit, this was one. And if any man ever 
could violate his duty of faithful agency, by departing from 
instructions, it was done in this case. 

Judgment reversed, and judgment for plaintiff for the 
largest sum. 


Abstracts of Recent American Decisions. 


New York Supreme Court, General Term, at Oswego, May 5, 
1851. 


Pratt, Gaiptey, ALLEN and Hvupesarp, Justices.! 


Action for Negligence, when not sustainable. . An action for negligence 
cannot be sustained, if the wrongful act of the plaintiff co-operated with 
the misconduct of the defendant to produce the damages sustained. And 
this is so, whether the plaintiff's act was negligent or wilful. — Clark v. 
The Syracuse and Utica Railroad Company. 

It is an act of negligence to suffer cattle to be at large in a highway, at 
railroad crossings. ‘Therefore, when the owner of a cow suffered her to 
be at large in the highway, and upon a railroad track, at the usual time 
for the passenger train of cars to pass, and the cow was killed by the train 
of cars ; held, that the owner could not recover the value of the cow, in an 
action against the railroad company. — //. 

Where cows are trespassers upon a railroad, their owner cannot main- 
tain an action against the railroad company for running over and killing 
them by their passenger-cars, even if the death of the cows were occa- 
sioned by the gross negligence of the defendants. —- Jb. 

Accordingly, where it appeared that cows were pastured in a Jot adjoin- 
ing a railroad, between which and the railroad there was no fence, and 
there was no allegation in the pleadings to authorize evidence that they 
escaped on to the road through a defect of fences, which the defendants 
were bound to repair ; and no averment that the defendants were bound to 
fence at that point, or showing from what place, in what manner, or how, 
the cattle came upon the road ; held, that no action could be maintained 
against the railroad company for running over and killing the cows by 
means of their engines and cars. Opinion by Auten, J. — 1). 

Bankruptcy — Dicharge under the U. S. Bankrupt Act — Authority and 
Jurisdiction of U. S. Court presumed. Although, in pleading a bankrupt's 
discharge by a District Court of the United States, the facts on which 
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jurisdiction depends must be averred, yet when the discharge is offered 
in evidence, jurisdiction will be presumed, until the contrary appears. — 
Morse v. Cloyes et al. 

The Circuit and Distriet Courts of the United States are courts of limited 
but not of inferior jurisdiction. If jurisdiction be not alleged in the pro- 
ceedings, their judgments ard decrees may be reversed for that cause, on 
a writ of error, or appeal; but until reversed they are not nullities, and 
cannot be disregarded. — Jd. 

Although the bankrupt act makes the certificate of discharge evidence 
only when the discharge has been ** duly granted,’” yet it need not first be 
shown that the requirements of the act have been complied with. The law 
will presume that the discharge was duly granted, until the contrary ap- 
pears. — /b. 

The rule by which jurisdiction in fact is presumed from its exercise, 
does not attach by reason of the situation or character of the parties, but by 
reason of the character of the court by which the decree was granted ; 
and it is that character that gives efficacy to the decree, without proof of 
the preliminary proceedings to show the jurisdiction. Hence, whenever 
the decree is rightfully given in evidence, due effect must be given to it, 
until it is shown that the court had not jurisdiction in the premises. Opin- 
on by Auten, J. — Jd, 

Payments, Application of. A debtor has the right to say to what account 
any given payment shall be applied ; when he fails to make a designation, 
the creditor may apply it as he pleases. Opinion by Griptey, J.— 
Seymour et al. v. Marvin et al. 

And where a creditor, after having applied a payment made by his debtor 
to a particular debt, serves on the debtor an account current showing 
how the payment was applied, which is acquiesced in by the latter, such 
application will be conclusive upon him. — Jd. 

Sales — Principal and Agent. Where a person sells to superintendents 
of the poor, provisions for the poor-house, upon an agreement that it is to 
be a cash sale, or, if an order shall be given, that it is to answer as cash, 
whereupon the superiotendents give him an order upon the treasurer of 
the county for the amount, aud upon presentment of such order to the 
treasurer, payment is refused for want of funds, the vendor is remitted 
to his original right of action against the superintendents, and may recover 
of them the value of the supplies. —- Paddock v. Symonds and others. 

In such a case, the county is liable on the contract made by its authorized 
agents in the business specially committed to them by the statute ; and that 
liability is to be enforced in a suit against the superintendents. Opinion 
by GripLey, J. — bd. 

Time, Computation of. In matters of practice merely, the day on which 
any rule is entered, or order, notice, pleading or paper is served, is to be 
excluded in the computation of time for complying with the exigency of 
such rule, &e.; and the day on which a compliance therewith is required 
must be included, except when it falls on a Monday; in which case the 
party has the next day to comply therewith. — Bissed/ v. Bissell. 

But in respect to the construction of statutes, the rule is otherwise, in 
New York. Accordingly, where, under the statute requiring judgments 
before justices of the peace, to be rendered within four days after the sub- 
mission of the cause, a cause was submitted to a justice on the 28th of June, 
and judgment was rendered on Monday the 3d day of July following; 
held, that the same was void as not having been entered in season. Opin- 
ion by GripLey, J.— Jb. 

Usury — A Usurious Contract is executed by Payment. S. &. W. were 
commission merchants at Albany, and the defendants resided at Oswego, 
and were dealers in wool, sheep-skins and felts, and had been in the habit 




















a ee 





Abstracts of Recent American Decisions. 279 


of consigning wool and skins, to S. & W., to be sold on their account. 
On the 18th of February, 1810, a contract was entered into between the 
parties, by which S. & W., on condition that they should have the sell- 
ing of all of the defendant's wool and skins, agreed to do it at a commis- 
sion of five per cent.; that they would advance, or accept, on two thirds 
of the value of property put into their hands; that they would at once 
advance $2000 in cash for ninety days, at five per cent. commissions; that 
when drafts should fall due, if not put in funds, they should be at liberty 
to sell the property at the market price, to meet the same ; or if they should 
advance the money to pay the same, they would charge five per cent. on 
such advances. ///d, that this agreement was not usurious, per se; that 
the transaction was not a loan, to be repaid in cash, like an ordinary loan, 
but was an advance made in the course of a legitimate commission business, 
where extra charges, on money advanced, are sanctioned by law. /ie/d, 
also, that if it was a fair and Joné fide transaction, in the commission busi- 
ness, usury could not be predicated of it; but if it was a disguised loan, 
under the cover and in the name of commissions, it was usurious. But 
that before the court could pronounce the advances to be usurious, it must 
have some evidence, showing that the commissions were exorbitant and 
unusual. Opinion by Griptey, J. — Seymour et al. v. Marvin et al. 

A usurious contract is executed and extinguished by payment. Conse- 
quently, after usurious loans and advances have been paid they cannot be 
recovered back; except that the excess may be sued for within a year, 
under the statute. — J/. 

Usury — When Relief in Equity. Where a defendant in a suit at law 
has a defence of usury, which he ean establish by a competent witness, 
without a discovery from the alleged usurer, but is so situated that he 
cannot avail himself of the testimony of that witness, in the suit at law, 
he may resort to a court of equity for relief, in order that he may examine 
such witness. He is not bound to rely upon the testimony of the alleged 
usurer, even though the latter has no legal interest in the event of the suit 
at law. Opinion by Atuen, J. — Morse v. Cloyes et al. 

Witness. A bankrupt, after his discharge, is a competent witness for 
the plaintiffs, in an action brought by his sureties to avoid a note given 
by them and the bankrupt, on the ground of usury. — Morse v. Cloyes 
et al. 

To exclude the bankrupt as a witness, in such a case, it must be shown 
that at least there may be a surplus of his estate, to which he will be 
entitled. A surplus, and a consequent interest in the witness, will not be 
presumed. — Jd. 


Tioga County, General Term, May 6, 1851. 
Gray, Mason, Monson, and SHanxkianp, Justices. 


Custom — Warehouse-men — Carriers. By the custom of warehouse- 
men, known and established, they have the nght to receive goods from a 
carrier, if in apparent good order, and advance to the Jatter his charges for 
the carriage of them, and to hold them subject to the lien of the carrier, 
for the amount thus advanced ; and if delivered to the owner without im- 
mediate payment, at the owner's request, a suit may be maintained to 
recover the amount advanced to the carrier. — Sage et al. v. Getiner et al. 

And if the goods have been injured by the carrier, which injury is not 
apparent or known to the warehouse-man, befure or at the time of his 
receiving the goods, the owner must look to the carrier for his damages, 
and cannot recoupe the same in an action by the warehouse-man. Opinion 
by Suankianp, J.— Jb, 
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Will — Execution. The formalities necessary to the due execution of 
a will, depend wholly upon statutory regulations ; and as the statute now 
in force does not require the attestation to be in the presence of the testa- 
tor, it is no longer necessary that the subscribing witnesses should sign it 
in his presence. — Lyon et al. vy. Smith. 

Acordingly, where the attesting witnesses saw the testator sign the will, 
and were requested by him to sign it as witnesses, and they subscribed it, 
not in the immediate presence of the testator, but in an adjoining hall; 
held, a sufficient attestation. Opinion by Suankianp, J.— Jb. 


Monroe General Term, June, 1851. 
We tes, Taytor, and Jonnson, Justices. 


Action against Public Officer. No action will lie in behalf of publishers 
of a newspaper, against a postmaster for a breach of duty in refusing to 
receive the proofs offered by them in regard to the circulation of their 
paper, and to give them the publishing of the list of letters remaining in 
the post-office, whereby they lost the employment and the gains and prefits 
arising therefrom. Opinion by Jounson, J. —- Strong et al. v. Camptell. 

Evidence — Parol to vary a written Contract. A party may, by oral or 
extrinsic evidence, prove a fact which in law would be a sufficient answer 
to a part or the whole of the plaintiff's claim, provided that fact was not 
known to the parties, or one of them, and was not a subject of negotiation 
between them. But he cannot, in order to vary, contradict, or explain 
such a contract, introduce oral and extrinsic evidence of any agreement by 
the parties, by parol, made either at the same time or before, affecting that 
contract. — Carter v. Hamilton et al. 

Accordingly, where the defendant purchased at auction a quantity of 
wheat growing, at $9.75 per acre, represented to be one hundred and five 
acres, and gave his note for the amount ; held, that in an action upon the 
note, the defendant could not be allowed to prove by parol that the agree- 
ment at the sale was, that the Jand should be afterwards measured, and 
the price vary as the number of acres should vary from one hundred and 
five ; and that on subsequent measurement it was found to contain but a 
fraction over ninety-four acres. Opinion by Taytor, J. — J). 

Guaranty. A guaranty of the payment of the note of another, made 
cotemporaneously with the note and for a good and valuable consideration 
in fact, is not valid and binding, within the statute of frauds, unless a con- 
sideration is expressed in it. — Brewster v. Silence. 

A guaranty indorsed upon a promissory note, immediately after the 
making thereof, and before its delivery, is no part of the note, but is a sep- 
arate and distinct undertaking, although made for the same object as the 
note. Opinion by Jounson, J.; Wetues, J. dissenting. — Jb. 

Sale — Assignment. <A person cannot sell a debt against himself to 
another. A demand due from a person to himself and another, as part- 
ners, is, to the extent of his own interest in it, no debt against him. — 
Van Scater v. Lefferts. 

Accordingly, where a member of a copartnership sold and assigned to 
another, all his interest in and to the property, goods, wares and merchan- 
dise and debts belonging to the firm; Ae/d, that a debt owing by himself 
to the firm, did not pass by the assignment ; the * interest ’’ of the assignor 
being only what remained over and above the amount of his indebtedness 
to the firm. Opinion by Jounson, J. — Jd. 
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New York Court of Appeals, July, 1852. 


Administrator, Habitual Gambler incompetent to be. The statute 
which forbids the issuing of letters of administration to one who is incom- 
petent in consequence of drunkenness, improvidence or want of under- 
standing, includes within its prohibition one who is shown to be an 
habitual gambler. — McMahon v. Harrison. 

Agent, Lialality of, as between him and his Principal, Where an agent 
in the course of his employment as such, misled his principal by misrep- 
resentations of a material tact, in consequence of which misrepresentations, 
expenses and loss accrued to the principal, the agent is liable to respond 
to the principal on an action for the recovery of the damages sustained in 
consequence of such misrepresentations — While v. Merrit. 

Bill of Exchange, &c. A draft made by a country bank upon a city 
bank in which it keeps a fund or deposite, is not a check, but a bill of 
exchange. The effect of such a draft is not to transfer the fund or any 
part of it to the drawee of the bill. — Chapman v. White. : 

Constitutional prohilntion against Leases of Lands. The constitution 
1846 prohibits ** leases of agricultural lands for a longer period than 
twelve years in which should be reserved any rent.”? /ée/d, that a grant 
then of a life estate, reserving to the grantor an agreement that the grantee 
will support and maintain the grantor during his life, is not included 
within the prohibition. — Stephens v. Reynolds. 

Consignor and Consignee — Lialnlity of latter to ohey instructions of 


former. Where A. consigned merchandise to B., with instructions to sell 


the same on arrival, and the latter did not sell because he could not 
obtain the market price for the merchandise ; in an action brought by A. 
against B., to recover damages for not obeying his instructions, it was 
held that A. was entitled to recover, and that the consignee was liable 
for damages, because his instructions were absolutely to sell on arrival, 
and he was not limited to any price. — Evans v. Root. 

Corporators, Liability of. ‘The act of incorporation of the defendants, 
contained a clause that the stockholders of the company should be per- 
sonally liable for its debts, and authorized any creditor, on proof that his 
demand had been presented to the proper officer, and payment had been 
refused, to sue the stockholders for its recovery. /é/d, that it was not 
necessary that a judgment should in the first instance be recovered by the 
creditor against the company itself. — Bogardus y. Rosendale Manuf. Co. 

Damages — Action by Father for Seduction of Daughter. In an action 
brought by the plaintiff to recover damages for the seduction of his daughter 
by the defendant, it appeared in evidence, that the daughter was a servant 
in the employment of the defendant, and bound to him by articles of ap- 
prenticeship, signed and executed by the father ; he/d, that the relation of 
master and servant did not exist between the plaintiff and his daughter, 
and that the action could not be maintained. ‘The theory upon which the 
recovery for damages in cases of this character is based, is the loss of ser- 
vice by the plaintiff. — Dain v. Wykoff. 

Damages for vending Poison unlabelled, who may recover. Where a 
manufacturer and vendor of drugs, vends an article poisonous in its char- 
acter, without the label or mark ** Poison ’’ upoa it, which is required by 
our statute, but with a false label upon it, importing that the article is not 
poisonous, such vendor is liable in an action for damages to any party 
using it, and being injured thereby. It does not interfere with the right 
of recovery in cases of this character, that the article in question may have 
passed through several hands before being used by the party who is 
injured by it. It is not incumbent on the injured party either to prove any 
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negligence, or to show that the article has not been changed since it was 
first put up and labelled. Such a change, if it has been made, must be 
shown by the original vendor. — Thomas v. Winchester. 

Evidence — Presumption of Settlement. The giving of a note is pre- 
sumptive evidence of the settlement and relinquishment of all prior claims 
of the maker of the note against the payee. — Lake v. Tyson. 

Statutory Enactments, not Retroactive. A statute providing that a writ 
of error may issue in certain cases where none was allowed before, and 
which is not retrospective in express terms, does not apply to a judgment 
rendered before the statute was passed. — The People v. Carnel. 

Statute, Effect of Repeal of. Whenever a statute is repealed, the 
effect is, as if it never had existence. ‘Therefore when a statute which 
allowed an appeal in certain specified cases was repealed without the 
insertion of a saving clause, it was held, that an appeal taken in ac- 
cordance with it could not be heard, for there was no jurisdiction in the 
court before whom the appeal was brought. — Gale v. Weils. 


Supreme Court of Massachusetts, Worcester County, October, 
1851. 


Bail-bond, Action on. An action of debt will not lie on a bail-bond in 
this Commonwealth. —Gale v. Boyle. 

Book Account, what is not a Subject of. The plaintiff, having made a 
verbal special contract with the defendant, to erect stairs for him, and 
having employed his hired workmen for that purpose, who performed labor 
thereon at various times for a year or more; it was held, that the stairs so 
erected were not a proper subject of book account, as a single item of 
charge, made at the time when they were finished and put up. — Ear/e v. 
Sawyer. 

Deed —Construction. A. conveyed land to B. and C. by a deed which 
was never recorded, and received back a mortgage of the same, which was 
duly recorded as security for a part of the purchase-money. It was then 
agreed between A. B. and D., that the deed from A. to B. and C., toge- 
ther with the notes and mortgage, should be given up and destroyed, and 
a new deed of the land made from A. to D. In pursuance of this agree- 
ment, the deed and notes, and the mortgage was given up to B., and a new 
deed of the land executed by A. to D., for the consideration of which the 
latter gave two notes, one to A. and the other to B. It did not appear 
whether C. knew of, or assented to, this arrangement. On a common 
writ of entry, brought by D. against B. and C., after the time allowed for 
the payment of the first instalment of the mortgage debt had expired, each 

arty claimed the absolute title to the land. It was held, that the deed to 
D. conveyed a good title as against B., and as against C. also, if B. had 
authority to bind him by assenting to the deed to D.; that if B. had not 
such authority, then as against C. the mortgage remained in force, and 
had passed by A.’s conveyance to D.; and that in either case D. was 
entitled to judgment, in this action, for the whole land. — Lawrence vy. 
Stratton et al. 

Deed — Reservation — Right of Way. In this Commonwealth, a right 
of way in land granted, may be created by a reservation or exception 
thereof in the deed, either in gross, or as annexed to Jand owned by the 
grantor. — Bowen v. Conner. 

Two tenants in common of a lot of Jand, entirely surrounded by lands 
of other persons, except on one side, which bounded on a road, made a 
division thereof by mutual releases, that part of the lot binding on the 
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road being assigned to one of them, and the back part to the other; the 
tenant to whom the back part was assigned, in his release of the front 
part to the other tenant, made the following reservation: ‘* Reserving 
forever a right of way over a street which the grantee is to make, from 
the north-west corner of said granted lot, to the road, said street to be 
thirty feet in width, adjoining the west line of the granted lot.’’ It was 
held, that this was a reservation of a right of way to the grantor and his 
assigns, as owners of the back lot. — Jb. 

Disseizin, what is not. Acts of occupation of woodland, by cutting 
wood and timber for use and sale, clearing for cultivation, running lines 
and marking them by lopping trees, and a sale of a part of the land, are 
not sufficient, without any cultivation or fencing of the premises, to con- 
stitute a disseizin, although within the knowledge of the owner. — Slater 
v. Reuben. 

Distribution of Estates. The next of kin of a deceased intestate, being 
her paternal grandmother, and her maternal grandfather and grandmother, 
are each entitled to a distributive share of the intestate’s personal estate.— 
Knapp v. Windsor. 

Flowage, Complaint for —Who liable to. The grantee of land, having 
a mill and dam erected thereon, who has given his grantor a bond of 
defeasance, which is not recorded, is the owner of such mill and dam, and 
is liable to a complaint for flowing, within the Rev. Stat. c. 116. — /en- 
nessey v. Andrews. 

The continued possession of land by the grantor after a conveyance 
thereof, with a bond of defeasance, which is not recorded, is no notice of 
such defeasance. — Jb. 

Frauds, Statute of — Agreement not within. An agreement not to claim 
damages for flowing one’s land, if the other party will erect a dam and 
mill, is not the conferring of any right, interest, or easement in land, 
but only a waiver of a claim for pecuniary damages, and need not be in 
writing. — Smith v. Goulding. 

Insolvent Estates of Deceased Persons — Appeal, when allowable. An 
appeal from the decision of commissioners of insolvency, on the estate of 
a deceased insolvent, disallowing the claim of a creditor, may be filed 
within thirty days after the final return of the warrant by the commis- 
sioners, on an extension of the time for the proof of claims, although 
such claim was presented and disallowed before the first return of the 
warrant. — Merriam v. Leonard. 

Limitations, Statute of. A mortgage deed, duly executed, acknow- 
ledged, and recorded, but not delivered, found among the papers of the 
mortgagor after his death, to secure the payment to the mortgagee of a 
demand barred by the statute of limitations, is not sufficient to prevent the 
operation of the statute. — Jb. 

An indorsement of payment on a promissory note, written by the holder 
thereof, by the express assent and request of the promisor, is sufficient 
proof of such payment, to prevent the operation of the statute of Jimita- 
tions. — Sibley v. Phelps. 

Payment. If one owing a sum of money, the amount of which is not 
ascertained and fixed, offer his creditor a certain sum, declaring it to be 
for all that he is owing him, which sum is accepted by the creditor, such 
acceptance is a full discharge of the demand; although the words spoken 
by the debtor are not heard by the creditor, through inattention or careless- 
ness, provided they are so spoken that, with ordinary care under the cir- 
cumstances, they might have been heard by him. — Donohue v. Wood- 
bury. 

Promissory Note — Attesting Witness — Statute of Limitations. Where 
the attesting witness of a promissory note, payable to a person named, or 
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to bearer, himself becomes the holder, and brings the action on the note 
in the name of the payee, he cannot be allowed to establish the execution 
of the note, within the exception of the statute of limitations, (Rev. Stat. 
ce. 120, § 4,) as to witnessed notes, by evidence of the handwriting of 
the maker and of himself. — Jourdain v. Sherman. 

A promissory note, not negotiable, is within the exception of the sta- 
tute of limitations, (Rev. Stat. c. 120, § 4,) as to notes signed in the 
presence of an attesting witness. — Sibley v. Phelps. 

Towns — Damages for Obstruction of Way. An action cannot be main- 
tained under the Rev. Stat. c. 25, § 22, against a town, for damages 
occasioned by an obstruction of a road by snow, negligently suflered to re- 
main thereon, by reason whereof the plaintiff was prevented from passing 
thereon with his horses and sleigh, and was put to great trouble, expense, 
and loss of time, in extricating them from the snow. — Brailey v. South- 
borough. 

Writ of Entry — Mortgage — Contriiution. The owner of land made 
a mortgage thereon, and subsequently conveyed one undivided half of the 
land toS , and the other half to R., by deeds executed at the same time, 
the former of which was forthwith recorded. 5S. conveyed his half, by 
deed duly recorded to C., after which R. put his deed on record, and died. 
C. having become the assignee of the mortgage, brought an action for 
foreclosure against the original mortgagor, and against S., as administrator 
of R , and recovered a conditional judgment, which was satisfied by W., 
who had purchased R.’s interest in the land pending the suit for foreclo- 
sure. It was Ae/d, that ©. could maintain a writ of entry against W., to 
recover one undivided half of the land, without contributing towards the 
payment of the mortgage. —Chase v. Woodbury. 





Ciscellaneous LEntelligeuce. 


Law Rerorm iv Enoianp. — Last year we gave (14 Law Reporter, 
90) the first report of the special committee of the society for promoting 
the amendment of the law, ** On the policy of the distinction between Law 
and Equity procedure.’” We now add the second and third reports of the 
same committee, partly from their intrinsic value, and partly with a view 
to preserve for reference these documents upon so important a subject. 


SECOND REPORT. 


On the 12th of May, 1851, the Society for the Amendment on the Law 
adopted, at the suggestion of this committee, the following resolutions : — 

** Resolved, with reference to the separate jurisdiction of law and equity, 
as recognised in this country, — 

‘*1. That justice, whether it relate to matters of legal or equitable 
cognisance, may advantageously be administered by the same tribunal. 

**2. That where the principles of Jaw conflict with those of equity, the 
latter shall prevail, to the exclusion of the former. 

‘*3. That all litigation, whether it relate to matters of legal or equitable 
cognisance, may advantageously be subjected to the same form of pro- 
cedure. 

‘©4. That the rules of procedure be embodied in a code.’ 

The committee now submit to the society the general heads of a code of 
procedure, by which, in their judgment. the proposed amalgamation of law 
and equity can be carried out. Many of the following rules are doubtless 
open to much discussion, and, collectively, they form the mere outline of 
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asystem. The committee, however, consider that this outline is amply 
sufficient to prove that the great legal reform sanctioned by the society has 
no insuperable obstacles to encounter. 


GENERAL OUTLINES OF A CODE. 


1. The plaintiff shall in every action commence proceedings by issuing 
asummons, giving notice to the defendant of the general nature of the cause 
or causes of action, and specifying the county where the trial is proposed 
to be had. 

2 The pleadings shall be in writing, and shall consist of a plaint on the 
one side, and a demurrer or plea on the other ; and if any new matter is set 
up by such plea, the plaintiff shall be at liberty to demur or reply ; and in 
the eveut of his replying, the defendant may demur. 

3. No further pleadings shall be allowed on either side. 

4. The plaint, plea, and replication shall respectively specify, in lan- 
guage concise and intelligible to a man of ordinary understanding, the 
particular fact or facts intended to be relied upon, and the plaint shall also 
specify the relief sought. 

5. Any number of separate causes of action, defences, and replies may 
respectively be included in the same plaint, plea, and replication ; but each 
cause of action, defence, and reply shall be numbered. 

6. Where more than one cause of action is included in the plaint, the 
judge may, in his discretion, order separate trials. 

7. All facts stated in the plaint which are not denied by the plea, and 
all facts stated in the plea which are not denied by the replication, shall, 
for the purposes of the trial, be deemed to be admitted ; but all new facts 
stated in the replication must be proved by the plaintiff. 

8. The demurrer shall specify, in language concise and intelligible to a 
man of ordinary understanding, the legal point or points intended to be 
raised ; and no objection in point of law other than those specified in the 
next rule shall be taken to the plaint, or plea, or replication, excepting by 
demurrer. 

9. If any pleading violate rules 4 or 8, the opposite party may take out 
a summons to set it aside, returnable before a judge, who may thereupon 
either set it aside or make such order as to amendment or otherwise, as he 
shall think fit. 

10. When judgment is given for the party demurring, such judgment 
shall be final unless the opposite party can cure the defect by amending his 
pleading ; and when judgment is given against the party demurring, he shall 
be at liberty to plead or reply, or to go to trial on the replication, as the 
case may be. 

lt. ‘The plaint, plea, and replication shall respectivel¥ be verified on 
oath, either by the party himself, or, if there be any reasonable ground for 
not adopting this course, by his attorney. 

12. Kach of the parties, on obtaining leave of a judge, shall be empow- 
ered to amend his pleadings as often as may be necessary, and on such 
terms as the judge in his discretion shall think reasonable. 

13. At any stage of the proceedings antecedent to the trial, either party 
may, on showing to a judge reasonable grounds for the application, obtain 
an order, summoning his opponent either before a judge or a commissioner, 
to be cross-examined orally. 

14. At any stage of the proceedings antecedent to the trial, either party 
may, on showing to a judge reasonable grounds for the application, obtain 
an order for the production of documents in the custody or under the control 
of his opponent, in order that they may be examined, copied, or stamped. 

15. At any stage of the proceedings the parties may agree upon a 
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specific question or questions, either of law or fact, to be submitted to a 
court or jury, as decisive of the merits of the cause. 

16. Parties may be admissible witnesses for themselves, and compellable 
to give evidence for their opponents 

17. The witnesses shall be subjected to oral examination in open court 
at the trial, excepting in those cases where a commission may now issue in 
an action at common law. 

18. When witnesses are examined under a commission, their testimony 
shall be taken orally without written interrogatories, unless the judge shall 
otherwise direct. 

19. On ex parte and interlocutory motions, and in other special proceed- 
ings, affidavits may be used as at present, but the court may summon before 
it any person making or refusing to make an affidavit in order to be exam- 
ined orally. 

20. All questions of law shall be determined by the judge. 

21. All questions of fact shall be determined by the judge, unless either 
party shall require them to be determined by a jury. 

22. In the spring and autumn of each year, the judges shall make 
circuits, for the purpose of trying all questions of fact, whether arisiog in 
matters of legal or equitable cognisance. 

23. All questions of fact shall be tried in the county specified in the 
summons, unless a judge, at the instance of either party on reasonable 
grounds, shall order the trial to be had in another county. 

24. The Supreme Court shall consist of twenty-eight judges, and shall 
be divided into seven sections, each consisting of four judges. 

25. All questions, whether of law or fact, which arise in each suit, and 
all interlocutory motions, in relation thereto, shall be heard in the first 
instance before a single judge. 

26. The decisions of such judge shall be open to review by the judges 
of the section to which he belongs, three of such judges to be a quorum. 

27. The judge before whom any cause is tried, shall, with or without 
the aid of a jury, as the case may be, and subject to the exceptions con- 
tained in the next rule, himself try all the questions, whether of law or fact, 
which are necessary to be determined, in order finally to adjudicate upon 
the rights of the parties. 

28. The last preceding rule shall be subject to the following exceptions : 

Ist. Where the judge is prevented from adopting this course, by death, 
illness, or other unavoidable accident. 

2d. Where both parties agree that any particular question or questions 
shall be determined by another judge. 

3d. Where both parties agree that any particular question or questions 
shail be referred to any person or persons as arbitrators. 

4th. Where both parties agree that any particular matter or matters 
relating to the suit shall be investigated by any person who shall be author- 
ized to report the result of such investigation to the judge. 

5th. Where both parties agree that any particular questien or questions 
of law shall be determined in the first instance by the judges of the section 
to which the judge belongs. 

29. In matters of account the judge may avail himself of the assistance 
of professional accountants. 

30. Masters shall be attached to each of the seven sections of the 
Supreme Court, whose duties shall be analogous to those performed by the 
present masters of the common law courts. 

31. All judgments, decrees and orders, whether final or interlocutory, 
which emanate from the Supreme Court, shall be records. 

32. ‘The rule as to parties shall continue the same as at present prevails 
in equity, subject to the following provisions, viz. : 
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Ist. No objection for the nonjoinder of necessary, or the misjoinder of 
unnecessary, parties shall be taken by demurrer or at the hearing. 

2d. The judge may, upon the motion of either party made prior to the 
hearing. add or strike out parties. 

3d. The judge may, without the application of either party and at any 
stage of the proceedings if it shall appear conducive to the ends of justice, 
add other parties. 

4th. Judgments, unless they be what are technically called judgments in 
rem, shall only bind the parties and their privies respectively. 

5th. Where trustees sne or are sued, the persons beneficially interested 
shall not be made parties, unless they have an interest in the suit adverse 
to that of the trustees, but shall be considered to be represented by the 
trustees. 

33. With respect to all judgments and orders involving the substantial 
merits of a suit, an appeal shall lie from each of the seven sections to the 
judges of the other six sections, seven of such judges to be a quorum. 

34 The decision of the court mentioned in the last preceding rule shall 
be final; first, where the matter in dispute shall not exceed the value of 
£1000; and next, whatever shall be the value of the matter in dispute, 
where an unanimous judgment of the court below shall be unanimously 
affirmed. 

THIRD REPORT. 


In their two previous reports, your committee have shown the evils of 
the exising distinction between law and equity, and have suggested the 
outlines of a scheme by which they believe that this distinction may 
advantageously be abolished. In their present report, they propose to 
deal with what may be deemed the administrative part of the question, and 
to show by what means the desirable object of fusing law aad equity may 
most effectually and speedily be carried out. ‘The preparation of a code of 
procedure, without which it is obvious that a system of fusion could not be 
made to work, must of necessity consume much time, and will require 
great labor, diligence, and skill. Unfortunately, there never was an 
occasion which called more imperatively for dispatch ; for unless a com- 
plete reform in the procedure of the superior courts be at once commenced, 
there is too much reason to fear that their jurisdiction will very soon be 
absorbed by the county courts. Should this most disastrous, but not un- 
likely, event occur, the country will be visited by the grievous misfortune 
of seeing the administration of justice transferred to tribunals whose pro- 
cedure is very imperfectly organized, and to judges, of whom it is no 
disparagement to say, that however competent they may be to discharge 
their present duties, they are quite unequal to the task of undertaking the 
summary administration of the whole law of England. ‘There is, then, not 
a moment to be lost in commencing this great work ; and it is mortifying 
to reflect, in so great an emergency, how much time and talent have 
recently been wasted in the researches of learned commissioners into the 
separate departments of law and equity, when it is manifest, that they 
might have been so much better employed in preparing a code of procedure, 
which might even yet preserve Westminster Hall from the formidable 
competition of the county courts. 

Your committee, therefore. recommend that the co-operation of influential 
members of both Houses of Parliament should be earnestly sought, in order 
to bring the question as soon as possible, and in the most impressive 
manner, under the serious consideration of the legislature; and they 
further suggest, as the most effective mode of proceeding, that steps should 
be taken to insure, in either House, the moving of an address to her 
Majesty, containing resolutions to the following eflect : — 
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1. That the principles of law and equity ought to be administered in 
the same court and under the same system of procedure ; the equitable 
rule in cases of conflict controlling the legal. 

2. That a paid commission ought to be forthwith appointed to prepare a 
code of procedure, for the purpose of carrying out the above reform. 

Until such a code can be prepared, your committee are of opinion that 
the amalgamation of the jurisdictions should not be attempted; as they 
believe that it would be highly vexatious to introduce a system of pro- 
visional procedure, which would of necessi‘y be extremely imperfect, and 
would, moreover, be liable to be swept away just as it was beginning to be 
understood. Still there is no reason why law amendment should stand 
still during this period of preparation, for there are many important 
changes of procedure which are sure to be adopted in any system of fusion, 
and which, without introducing any embarrassment, could not fail to give 
much present relief to the suitors. 

Such alterations might be immediately effected by a number of short 
bills, which your committee suggest should be introduced into parliament 
as early as possible after the recess. 

The following are some of the bills referred to : — 

Ist. A bill to require all pleadings, whether at law or in equity, to be 
verified on oath, and to abolish all objections as to the form of pleadings, 
except the objection that they are calculated to embarrass or mislead. 

2d. A bill to substitute, in all cases, vivd voce examinations for written 
interrogatories, and the interrogating part of the bill in equity. 

3d. A bill to enable courts of common law to grant injunction and 
discovery, and to appoint a receiver. 

4th. A bill to authorize judges at common law to try questions of fact 
without the intervention of a jury, unless either of the parties to the action 
should require such intervention, and to authorize judges in equity to try 
questions of fact with the intervention of a jury, if any of the parties to the 
suit should require such intervention. 

5th. A bill to abolish motions in arrest of judgment and non obstante 
veredicto, and to enable parties who have demurred, and have had judgment 
against them, to plead over. 

6th. A bill to empower defendants in courts of Jaw to set up equitable 
defences. 

7th. A bill to enable the parties to any action or suit, at any stage of the 
proceedings, to agree upon any question or questions, either of law or of 
fact, to be submitted to a court or jury, as decisive of the merits of the 
cause. 

8th. A bill to consolidate and amend the law as applicable to commissions 
and mandamuses to examine witnesses, 

9th. A bill to direct that the evidence which, under the present system 
in chancery, is taken by the examiners of the court, should henceforth be 
taken before the equity judge. 

10th. A bill to abolish the rule in equity respecting the non-publication 
of evidence. 

Your committee feel persuaded that the alterations here proposed would, 
in themselves, be material improvements in the present system ; and further, 
that they would operate most beneficially in smoothing the way for the 
ultimate establishment of fusion. 

Your committee take the liberty of presenting this as their third and last 
report. 


Tre Kaine Exrrapition Cast.— We gave, in our last number, 
(p. 232,) a history of the events in this case, so far as they had transpired. 
he subsequent proceedings were as follows: The hearing on the Aadeas 
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corpus, before Judge Bosworth, was dispensed with, and the papers in the 
case were, by consent, referred to Mr. Justice Nelson, at his residence in 
Cooperstown, New York, and an application was made to him for a writ 
of habeas corpus. 

The following is the decision of Judge Nelson in this case : 
In the matter of Thomas Kaine, claimed as a fugitive from justice, under the treaty 

between the United States and Great Britain, of the 9th August, 1842. 

Netson, J. — This is an application on the relation of Kaine, a prisoner 
in jail, under the custody of the marshal for the southern district of New 
York, for a writ of habeas corpus, charging that he is detained in prison, 
by virtue of an order made by the Circuit Court of the United States of 
said district, dated July 9, 1852, of the April term of said court, purporting 
to be made under the treaty between the United States and Great Lritain, 
of the 9th August, 1842, and which order remands the prisoner to the 
custody of the said marshal, to be detained under a commitment previously 
made by Commissioner Bridgham, under the provisions of the aforesaid 
treaty ; and that since the granting of the said order by the Circuit Court, 
the acting Secretary of State for the United States has issued a warrant, 
directing the marshal to surrender the prisoner to the government of Great 
Britain, in pursuance of the provisions of said treaty. ‘The case having 
been fully heard in the original proceedings before the commissioners, in 
accordance with the requirements of the treaty and aet of Congress, in 
pursuance thereof, and the decision of the oflicers committing the prisoner, 
for the purpose of a surrender to the authorities of Great Britain, as a 
fugitive from justice, having been subsequently revised and confirmed by 
the Circuit Court, I have declined granting the writ of habeas corpus, or 
taking any step in the matter of the application, until the whole of the 
previous proceedings in the case, including the evidence, points of counsel 
before the commissioners, and opinion of the court were laid before me, 
that I might be fully apprised of the grounds of the commitment, and of 
the objections to the same. It is proper to say, also, that I have enter- 
tained the case, and called for these proceedings, not with a view to an 
original hearing of the matter on habeas corpus, for the purpose of passing 
upon the legality or illegality of commitment by the commissioner, or with 
a view to a decision of the order of commitment by the Circuit Court, and 
a final disposition of the same at chambers; but, solely, for the purpose of 
ascertaining whether or not the questions involved, or any of them, were 
of a character so difficult and doubtful, and their final determination was 
by the highest authority, of sufficient public interest, to require or justify 
the submission of them to the Supreme Court of the United States. By 
aseries of decisions in that court, the questions involved present appro- 
priate subjects of examination in the exercise of its appellate powers. 
(3 Cranch, 448; Ib. 75; 7 Wheat. 38; 2 Peters, 193; 7 Ib. 568; 5 How. 
189, 190.) Looking at the case in this aspect, and with this view, I find 
the first and leading allegation is to the legality of the commitment by the 
commissioner, (and the lawfulness of the detention of the prisoner depends 
on this, as will be seen hereafter,) namely, that he possessed no jurisdic- 
tion over the case; and, consequently, that the warrant of commitment 
was void. ‘he treaty provides, ‘‘ That the respective judges and other 
magistrates of the two governments shall have power, jurisdiction, &e., 
to issue a warrant,’ &c. The act of Congress, 12th August, 1848, 
passed to give effect to the provisions of this treaty, with others, for extra- 
dition, provides, ** That it shal] and may be lawful fer any of the justices 
of the Supreme Court, or judges of the several district courts of the United 
States, and the judges of the several State courts, and commissioners autho- 
rized so to do by any of the courts of the United States, are hereby seve- 
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rally vested with powers, jurisdiction,’ &c. Another section provides, 
‘**'That it shall be lawful for the courts of the United States, or any of 
them, to authorize any person or persons to act as commissioner or com- 
missioners, under the provisions of this act,’ &e. ‘The commissioner 
before whom the proceedings were had, has not been appointed under, and 
in pursuance of this act of Congress, as one of the officers to carry into 
execution the provisions of the treaty, but acted in pursuance of his pow- 
ers derived from an appointment under previous acts of Congress, for the 
discharge of other special and limited duties ; and, were it not for a con- 
trary opinion expressed by the learned district judge, sitting in the circuit, 
I should have entertained a very decided opinion, that he possessed no 
power under the act of 1548, to entertain the proceedings in question ; and 
that an appointment by the court, in pursuance of the power conferred by 
that act, was essential to give the commissioner jurisdiction. It is said, 
however, that, admitting the commissioner possessed no jurisdiction under 
and in pursuance of the act of 1848, still he was competent to act under and 
by virtue of the power conferred by the treaty, independently of the act 
of Congress; and, that the limitation of authority by the act, could not 
control the provisions of the treaty, even if in conflict with them. We 
have seen that, according to the treaty, ‘*‘ the respective judges, and other 
magistrates of the two governments,’’ are empowered to arrest and examine 
the fugitive ; and, the argument is, that the commissioner is a magistrate 
of the government of the United States, within the meaning of the treaty. 
Besides taking bail, and the depositions of witnesses in civil cases, these 
officers, by the act of Congress, of 23d August, 1842, are authorized to 
arrest offenders for any crime or offence against the United States, and 
imprison or bail the same. ‘The thirty-third (33) section of the judiciary 
act conferred the same power upon justices of the peace of any of the States. 
The possession of these powers by the commissioners whose proceedings 
are in question, constitute him, as alleged, a magistrate, within the terms 
of the treaty, and by virtue of which, as such magistrate, he had a right 
to act in the premises, notwithstanding the omission, if not exclusion, of 
these officers, by the terms of the act of Congress, passed to carry into 
execution the provisions of the treaty. Whether or not this view will 
sustain the competency of the commissioner to act under the treaty, inde- 
pendently of any power conferred on him by the act of 1848, is a question 
upon which I do not propose, at this time, to express an opinion. It is 
sufficient to say that it Is one, at least, involved in much difficulty and 
doubt, and well deserves the consideration and judgment of the Supreme 
Court. If the view is a sound one, it would seem to follow that any jus- 
tice of the peace, in the several States, possess the like powers to arrest 
and commit under the treaty, by virtue of their characters as magistrates, 
deprived from the powers conferred under the thirty-third (33) section of 
the judiciary act of 1789. We can hardly suppose this to have been the 
intention of the framers of the treaty. Another ground of the objection 
to the jurisdiction of the commissioners is, that it was not shown before 
these officers, previous to the institution of the proceedings, or pending the 
same, that the government of Great Britain, or any officers authorized by 
the government, had applied or made a demand, for the arrest of Kaine, 
under the treaty ; and that an application on behalf of that government 
was essential to give jurisdiction to act inthe matter. The treaty provides, 
‘That the United States, and her Britannic majesty shall, upon mutual 
requisitions by them, or their ministers, officers, or authorities, respectively 
made, deliver up to justice all persons,’’ &c. In this case the application 
for the arrest was accompanied by a request from the British consul, resi- 
dent in the city of New York, which would seem to bring the case within 
the words of the treaty. ‘The act of Congress is silent on the subject. 
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The language of the treaty is very broad, and, if construed literally, would 
confer authority upon any officer of the British government, however sub- 
ordinate, and whether civil or military, to make the necessary requisition 
upon this one, for the arrest of the fugitive, and so, in the case of a requi- 
sition of this government upon Great Britain. But this ean hardly be the 
true construction to be given to the treaty. ‘There must be some limita- 
tion in respect to the officers of the respective governments authorized to 
make the requisition. ‘There may be some difficulty in settling this limi- 
tation, in the absence of any regulation by act of Congress. Perhaps the 
true construction may be, that the requisition shall be made by the govern- 
ment, through the usual organs by which the one holds a communication 
with the other, by any minister or officer specially authorized by such 
government to make the same. It would scarcely seem fit, as it respected 
either government, that this power to claim as prosecutor, an arrest aud 
commital of the supposed fugitive, should be lodged in the hands of every 
and any officer of the same, who might choose to act in the matter. ‘The 
act of Congress provides, that in every case of complaint, and of hearing 
upon the return of the warrant of arrest, copies of the depositions upon 
which an original warrant in any such foreign country may have been 
granted, certified under the hand of the person or persons issuing such 
warrant, and attested upon the oath of the party producing them, to be 
true copies of the original depositions, may be received in evidence of the 
criminality of the person so apprehended. This provision makes copies of 
the depositions used before a foreign magistrate, who may have issued a 
warrant there against the offender, certified by said magistrate, and proved 
to be true copies of the original, competent evidence before the magistrate 
here acting under the treaty. The act of Congress, doubtless, contem- 
plates that the copy of depositions shall be certified by a magistrate in the 
foreign country, of competent jurisdiction, to issue the warrant there for 
the offence, and to commit for trial punishment; and to make these evi- 
dence, at all, before the magistrate here, under the requisition, it should 
be first shown to his satisfaction, by competent proof, that the person issu- 
ing the warrant, and certifying the depositions, possess the requisite juris- 
diction. Without such jurisdiction, the whole proceeding in the foreign 
country would be coram non judice, and void. Upon the whole, without 
pursuing the case any efarther, I am satisfied, upon the view I have taken 
of the general questions presented, but more especially the first one, in- 
volving the power of the commissioners, as well as on account of the im- 
portance of settling the construction of the treaty and act of Congress, in 
pursuance thereof, so as to avoid controversies and delays hereafter, in 
these proceedings, it is fit and proper that these questions should be sub- 
mitted to the consideration and judgment of the Supreme Court. As I 
have already stated, the commitment of the prisoner stands upon the authority 
of the commissioner, the Circuit Court being of opinion that it was legal 
and valid, and remanding the prisoner to custody under that order. | shall, 
therefore, allow the ha/eas corpus, making it returnable before myself ; and 
when the return is made formally by the marshal, (the substance of which 
is before me in the preliminary application,) I shall direct an order to be 
entered, in consequence of the difficult and important question involved, 


‘ that the case be heard before all the justices of the Supreme Court of the 


United States, in bane, at the beginning of the next term of said court, 
As the making up of the record will be a matter of form, it will not be 
necessary that the prisoner be brought up on the return of the writ before 
me, but remain in custody till the final disposition of the case. 
Copy of the Writ. 
‘‘ The President of the United States of America, to the United States 











292 Miscellaneous Intelligence. 


marshal, for the southern district of the State of New York, or to any other 
person or persons, having the custody of ‘Thomas Kaine, Greeting: 

‘* We command you that you have the body of Thomas Kaine, by you im- 
prisoned and detained, as it is said, together with the cause of such impris- 
onment and detention, by whatever name the said Kaine may be called or 
charged, before our justices of our Supreme Court of the United States, 
at his chambers at Cooperstown, New York, on the Ith day of August, 
instant, to do and receive what shall then and there be considered, concern- 
ing the said Thomas Kaine. 

** Witness, SAMUEL NELSON, Esq. 
** One of four justices from said court, this 3d day of July, 1852.” 

This writ was directed to the prisoner's counsel, who served the same 
on Mr. Tallmadge, the United States marshal. Upon the return of the 
writ, before Judge Nelson, the presence of the prisoner was dispensed 
with, and the judge passed the following order: ‘** The Marshal, H. F. 
Tallmadge, having made the return in person to the habeas corpus, it is 
ordered, that, in consequence of the difficult and important questions in- 
volved in this case, it be heard before all the justices of the Supreme 
Court, at the commencement of the next term ; and that, in the mean time, 
the prisoner remain in the custody of the said marshal.”” Mr. Edwards 
appeared for the British government, and Mr. Bristed for Kaine. 


Tue Ricut or Forercon Amsassapors To sve 1N ovR Courts. — In the 
case of Busch Spencer v. Romain D. Boon and Anme Vanlangenhore, in 
the Supreme Court of Baltimore city, it was decided under what circum- 
stances a foreign minister has the right to sue and be sued in this country. 
The question arose upon a motion to quash a writ of attachment which 
had been sued out under the laws of Maryland, Acts of 1825, c. 114, by 
the plaintiff deseribing himself ‘* an inhabitant of the District of Columbia 
in the United States,’’ against the defendants, who are alleged not to be 
citizens of the United States, nor to reside therein. 

On behalf of the defendants, a certificate from the department of State 
is produced, showing that the ‘* Chevalier de Bosch Spencer is the Charge 
d’Affaires duly aceredited, of his Majesty the King of the Belgians, near 
the Government of the United States; ’’ and for this and other reasons 
assigned, the present motion is made to quash the proceedings. 

1. Because by reason of his character as a foreign minister he is inca- 
pacitated to sue in the courts of the State ; and 

2. By reason of his not being within the designation of the act, as he 
describes himself, ** An inhabitant of the District of Columbia.” 

The act upon which this proceeding is predicated, provides: ‘* That it 
may be lawful for any person, an inhabitant or resident of any part of the 
United States, whether of one of the States or of the District of Columbia 
or other territories, and who by the existing laws of this State may be 
entitled to sue out and prosecute mesne process, to have, use and prosecute 
the process by attachment,’’ &c. 

The defendants deny the plaintiff's right to sue, because of his recognised 
immunity from arrest and responsibility to the tribunals of the country to 
which he is accredited. It is also contended that he cannot reasonably 
claim the jurisdiction of a court against whose proceedings he has this 

ersonal immunity. They also maintain, that, by the constitution of the 
Dnited States, the Supreme Court of the United States has exclusive 
jurisdiction of all such cases. 

The court, in delivering their opinion, declare that the validity of these 
objections must be determined by an examination of the nature, the reason 
and the extent of the ambassador's privileges in the courts of the country 
to which he is accredited. If this privilege can be waived at all, by his 
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voluntarily submitting himself as a party in those courts, he must incur 
all the legal consequences and responsibilities of his assuming that position, 
If he has the right to institute a suit, he assumes by doing so all the re- 
sponsibilities of an ordinary plaintiff in like cases, and must be deemed to 
have waived his privilege to that extent. It is true, as all the authorities 
assume, that he is generally independent of the civil and criminal] jurisdie- 
tion of the country in which he resides as minister. ‘The general consent 
of nations has long since determined this immunity, upon unanswerable 
grounds of international palicy. It is absolutely necessary to the free and 
undisturbed discharge of the duties of the ambassador as the representative 
of his sovereign. ‘loo much facility and security cannot be afforded to 
him, in the exercise of functions which concern the commerce. welfare 
and peace of nations. It is reasonable that he should not be molested or 
harassed in the performance of duties of so much dignity and importance, 
where the interruption might as readily be instigated by vexatious or 
political motives, as proceed from justifiable causes. 

But being thus protected, from reasons of public policy, does it follow 
that he is divested of all right of private redress, by a resort to our courts, 
where the door is open to all other suitors in civil cases?’ Cases may 
readily be conceived, involving no consequences affecting the dignity or 
public character of his mission. A public minister from abroad may, for 
convenience or for necessary safety, have his funds on deposit with banks 
or bankers of the district. He may, without derogating from the dignity 
of his sovereign, have made investments in the corporate stocks and other 
securities of the country. He must, of necessity, contract to rent or lease 
a suitable dwelling for the accommodation of his family. He is in no 
manner restricted in private contracts that do not derogate from his mission 
or his public character. In the possible case of embezzlement or danger 
to his private funds or investments, or in any breach of contract on the 
part of others contracting with him on private account, would it not be 
unreasonable to say that he has no redress in the only tribunals which can 
afford him relief and indemnity? 

The privilege of which we are treating is abundantly shown by all the 
authorities to attach to the representative character of the minister. But 
the same authorities are equally clear to the point that he may in certain 
cases renounce it. 

The court, after quoting the various cases that have risen, says: It 
seems to be a concession of all the authorities, that in a matter having no 
relation to his public character and functions he is not entitled to the 
privilege growing out of officia] position. ‘Thus then his privilege may be 
both forfeited and waived. Whether so far as to submit to personal 
arrest is another questién, and no part of the present discussion. ‘The 
waiver of his diplomatic character to- that extent might be ‘considered as 
involving the dignity of his sovereign and bis mission, and of course not 
within the exception. See the case of United States v. Benner, (1 Bald- 
win, 234,) before cited. But in the predicament of a voluntary plaintiff in 
a civil action, from the views above stated, and in a matter affecting his 
private interests, he is as fully ‘‘ authorized to sue out mesne process ”’ as 
any other suitor to whom the tribunals of the State are open. 

So the case stands upon the general principles of international law, 
But the proposition thus established is again assailed upon the ground 
taken in argument, that the constitution of the United States has delegated 
to the Supreme Court, or at all events to the courts of the Union, exelu- 
sive jurisdiction ‘ in all cases affecting ambassadors, public ministers and 
consuls ; ’’ and, consequently, that the only resort of the parties designated 
is to these courts, Judge Story, in his ‘* Commentaries on the Constitu- 
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tion,’’ (§ 1652,) commends this particular provision upon the obvious 
impolicy of submitting to any other than the highest judicatory of the 
nation; @ matter, touching, as it does, the dignity and interest of the 
sovereign in the person of his representative. But in this, and the 
succeeding section, he is manifestly treating of process and proceedings 
against ambassadors, and their right of final resort to the Supreme Court 
in cases thus affecting them. In fact, the whole policy of this law of pro- 
tection points to this personal privilege and immunity of the ambassador, 
He has the privilege to sue and be sued in the.supreme judicature of the 
nation, and immunity against being called to answer elsewhere, upon the 
obvious reasons before stated for such a policy. But that it is meant to 
be exclusive also in relation to suits to be breught by ambassadors and 
other public ministers, may be safely denied. 

The next question is, Does the plaintiff come within the designation of 
those to whom the benefit of this act of 1825, chap. 114, is available ; the 
objection being now, that he is not a resident or inhabitant of any of the 
States, territories or district of the United States, in contemplation of 
that act? 

The rule of international law, of which we are treating, in order to give 
additional force to its policy, with regard to ambassadors, adopts a legal 
fiction, that they are to be taken for the person of those whom they 
represent ; and by a still stronger paradox asserts, that ‘* they are taken 
not to be within the territory of the State in which they are sent to 
reside.’’ This legal fiction we have now to encounter, with the argument 
it suggests, that the plaintiff, being in contemplation of Jaw out of the 
District of Columbia, and retaining his original domicil abroad, it becomes 
a legal impossibility that he can be deemed a resident or inhabitant within 
this act of 1825; and as such entitled to the benefit of our attachment 
laws. 

Apart then from the legal fiction, is not the plaintiff “an inhabitant of 
the District of Columbiat’’ So far as the court are informed, he has no 
residence elsewhere. It is not shown or objected that he intends to 
return. For all that appears, the business of his sovereign or his own 
may detain him here indefinitely. If, under these circumstances, he 
chooses to claim the district as his personal residence, who is to gaiusay 
it? He declares in his affidavit that he is an ** inhabitant ’’ there, and we 
have nothing but this potential fiction to controvert. 

If the original proposition is right, that the privilege of the ambassador 
attaches only to his representative functions and character, and that cases 
may arise in which he may voluntarily renounce it; when such an 
occasion does occur, is not the fiction which gives vitality to this privilege 
atanend! ‘The best answer to be given to it is, cessante ratione cessal et 
ipsa lex. It is the only answer that need be given to the present objection. 
Remove the fiction, and it is undeniable that the plaintiff is an inhabitant, 
personally present in the-District of Columbia. Now if he can make a 
ease himself where the immunity ceases, and such a case is made when 
he voluntarily presents himself as a plaintiff in a State tribunal, what 
becomes of the fiction? It was assumed in jaw for his benefit and pro- 
tection, and he has abandoned it. 

On these premises, the plaintiff has brought himself and his case within 
the terms of the act of 1825, ch. 114. And the motion of the defendants 
to quash the whole proceeding is overruled. 

ImprisoNMENT oF Cotorep Seamen 1x Soutnern Ports. — Most of 
the profession will recollect that in December, 1550, a correspondence 
passed between Governor Means, of South Carolina, and George B. 
Matthew, the English Consul at Charleston in that State, relative to the 
imprisonment of colored seamen from British ships in the prisons of that 
city, in which the consul referred the governor to the opinion of Wirt, 
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when attorney-general, against the constitutionality of that measure. The 
governor transmitted the correspondence to the legislature, and special 
committees of each branch have reported upon the subject, maintaining the 
position that South Carolina has sustained. 

A practical issue has now been made, by which the validity of those 
Jaws, in regard to colored seamen arriving in that port, will be submitted to 
the judicial tribunals of the country. 

A writ of habeas corpus was applied for before Judge Withers of the 
State courts, during the term of the court which has just closed, by the 
British Consul, through his counsel, Mr. Petigru, in behalf of one Manuel 
Pereira, a colored sailor, who claims to be a Portuguese subject, articled 
to service on board an English brig, driven into this port by stress of 
weather, the said Manuel Pereira being then in jail, under the provisions 
of the act of the legislature of that State, passed in 1835, amendatory of 
the previous acts on this subject. Judge Withers, in compliance with the 
requirements of the act of 1844, refused the writ of habeas corpus, and 
notice of appeal has been given. 


American Law Books 1n Encianp. — Mr. John Chapman, a London 
bookseller, who sells American books, inserts the following in his last 
catalogue, under the head of American Law Books : — 

‘** Greenleaf’s Digest of the Law of Real Property, edited by William 
Cruise. S8vo., calf.’’? !!! 


Notice. — The unexpected length of the first article of this number, 
has caused the omission of several cases, which we had intended to publish 
this month. The article which is from a New York correspondent, will, 
however, well repay perusal. The steamer also failed to bring us the 
English Law Magazines for August, upon which we had relied for state- 
ments of the recent important changes in the English law. We hope to 
receive them before another month is out. 


Notices of New Books. 


Letrer or EF. Beturncer, Jr., Detecate rrom Barnwett, to his Con- 
stituents, in Relation to the Action of the late Convention. 


Mr. Bellinger is a believer in the doctrine of secession. He under- 
stands it; and he speaks right out; and for that we like him. His settled 
conviction is, that nothing shert of secession will either satisfy the feelings 
of the people of South Carolina, or prove an effectual redress of federal | 
aggressions, which the convention was called to consider. 

The convention of April, 1852, met, resolved, and ordained, the right, 
the justice, and the inexpediency of secession. ‘The convention did not 
secede, but ‘* bowed in submission to the majesty of the people,’’ dissolved, 
and went home. No bones were broken. No blood was shed. No 
heroes were made; but a doctrine was ordained, subversive of all sound 
political law; and for this reason we notice it. We state the doctrine as 
gathered from Mr. Bellinger, who appears to be its fair and able ex- 
pounder. It is this: each State is an absolute and irresponsible sove- 
reignty, and may, by convention, secede from the Union, at pleasure; to 
resist which is a just cause of war. ‘This is ‘**the awful power— the 
grand prerogative of secession.’’ It is admitted that God, and the nations 
of the earth, may form an opinion and judge of any particular instance of 
secession; but no power beneath the sun, may question the right, or call 
the exercise of it to account; the convention have ordained it; it is the 
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political law of South Carolina, and binding on her citizens; and in the 
language of Mr. Bellinger, ‘* ceasing to be matter of opinion, and being 
made part and parcel of the law of the land, (as was the doctrine of 
allegiance in 1832,) the constituted authorities within their constitutional 
limits, are not only authorized, but bound to sustain and enforce it, with all 
the moral, legal, and physical powers and resources of the State.”’ 

Now we wholly dissent from such a doctrine. It is an error from 
beginning to end. In truth, South Carolina is not, and never was a nation 
at all. She is not, and never was so known and acknowledged among 
the nations of the earth. Her independence was declared, achieved and 
acknowledged, in union with the other old States. She agreed to, ratified 
and confirmed each and every of the articles of confederation and perpetual 
union, and all and singular the matters and things therein contained, 
whereby her sovereignty, as a free and independent State, was limited in 
its sphere of action, though not in its nature. She also, in order, among 
other things, to form a more perfect union, adopted and ratified in 
convention, the present constitution of the United States, whereby her 
sovereignty was still more circumscribed in its sphere of action, and a 
government was established acting directly upon her people; and this 
constitution, and the laws made in pursuance thereof, and all treaties made 
under the authority of the United States are the supreme law of the land, 
including South Carolina, and can never be nullified by her, except by 
rebellion, which is a right of self-defence. 

If South Carolina be aggrieved, let her redress the grievance by the 
exercise of her constitutional rights in Congress, and in the national 
courts, where ability and justice are sure to prevail in the Jong run. In 
a just cause, and in the field of politics and law, her statesmen have 
nothing to fear from opposing numbers. In this way she ean right herself 
without wronging others; but let her not think, that by secession, she 
ean rightfully, justly, and peacefully, repudiate the duties, obligations, 
and restraints, together with the powers and blessings, imposed and con- 
ferred upon her by the constitution of the Union. Will the United States 
quietly consent to the establishment of a foreign nation, with all the rights 
of unlimited sovereignty, in their midst? We think not. It would be 
wrong, unjust, and inexpedient to do so. 

But the doctrine of secession is fatally weak on purely legal grounds. 
It assumes that one may legally undo what it required two or more legally 
to do; that any party to an agreement may legally and justly disavow it at 
pleasure ; that the constitution, ordained and established by the people of 
the United States, may be repudiated by the people of the several States; 
that accession to the Union imposed no obligations and created no rights, 
and that secession from it, violates none. ‘This assumption makes the 
Union a nullity in fact, and the constitution a eebweb of shadows. Be- 
sides, the doctrine of secession necessarily leads to the doctrine of 
expulsion; for if any one State may rightfully secede at pleasure 
from the others, they may rightfully expel at pleasure any one. Why 
not? If the constitution be not a deed of government, and a bond of 
union, binding on each and all of the States and the people thereof, and 
providing legislative and judicial powers for the redress of all grievances, 
and the decision of all cases in law and equity arising under the same, 
then we have no fundamental law by which to test the validity of any 
political doctrine however wild. But such is not our condition. We 
have a constitution of government, supreme, and competent to self- 
preservation, but benign and compromising withal in policy ; in, through, 
and by which all the people have, held, and enjoy, and will work out to 
their blessed end, the most precious rights, powers and liberties, of any 
nation on earth. Our wish is, therefore, that the next convention which 
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may meet in any State, north or south, east or west, to secede from the 
Union, may *‘ bow in submission to the majesty of the people,’’? and go 
home ‘* perfectly satisfied,’’ as did the recent convention in South Carolina, 
of which Mr. Bellinger was a distinguished member. 


Report or Cases Arcuep aNnp DetTerMINED IN THE Supreme JupiciaL 
Court or Massacuvsetts. By Lutrner S. Cusninc. Von. V. 
pp- 664. Boston: Little, Brown & Company. 1852. 


This volume of Mr. Cushing’s reports contains an unusual number of 
new, interesting and important cases. We do not know of a volume of 
recent reports, which has decided so many novel and valuable points 
of law, not onty affecting the local practice. but applicable also to the 
general law. ‘lo refer to some of them in the order in which they are 
reported, we would mention the case of Jordan v. The Fall River R. R. 
Co., p. 69, which discusses the duties of railroad corporations towards 
passengers over the roads, and their responsibility for money included in 
the luggage of passengers; the decision being, ‘* That they, as common 
carriers of passengers, are responsible for money included in the luggage 
of a passenger for travelling expenses and personal use, to an amount not 
exceeding what a prudent person would deem proper and necessary for 
the purpose; but not for money beyond that amount, or intended for other 
purposes; unless the loss is occasioned by the gross negligence of the 
carriers or their servants.”’ We would venture a verbal criticism. The 
word *‘baggage’’ is used throughout the report for *‘luggage.’’ We 
may be over-sensitive,— but we cannot forget Judge Story’s indignation 
when he met in a book of reports or text-book the ambiguous term 
baggage used for luggage. Another case of a similar character is that of 
Rotinson v. Baker, p 137, which decides that ** A common carrier who 
innocently receives goods from a wrong-doer without the consent of the 
owner express or implied, has no lien upon them for their carriage, against 
such owner.”’ 

The liability of a corporation for the personal notes of its agents, given 
for a legal demand against the corporation, upon proving either that the 
notes are the note of the corporation, and that the corporation had adopted 
the signature of their agents as their form of signature, or that the notes 
were taken under a misapprehension caused by the acts of the corporation 
and their agents, as to the identity of the corporation with the firm 
designated by the agent’s signature, is decided in Melledge v. The Boston 
Iron Co., p. 158. ‘The case of Roberts v. The City of Boston, p. 198, 
settles affirmatively the question, which seriously agitated a portion of our 
community a few years since, as to the power of the school committee 
of Bostor to establish separate schools exclusively for colored children, 
and to prohibit their attendance at other schools. 

The authority of the Supreme Court to issue a writ of ne ereat, under 
its general chancery jurisdiction, is decided in Rice v. Hale, p. 238. ‘This 
is the first application that has been made to the court for such a writ, and 
the form of the writ which the court ordered to issue is given on p. 242. 
Upon the arrest of the defendant he was committed to jail, and applied to 
the court to be discharged from imprisonment. ‘The court ordered a 
master in chancery to take the examination of Hale, as though he were a 
debtor offering to take the poor debtor’s oath. Bayley v. Bailey, p. 245, 
decides that ** the term ‘ will’ in our statute of 1843, c. 92, includes every 
kind of testamentary act, taking effect from the mind of the testator, and 
manifested by an instrument in writing.”’ 

The cases of The Commonwealth vy. Webster, p. 295, and Webster v. 
The Commonwealth, p. 336, are reported at considerable length. ‘They 
cannot, of course, take the place of Mr. Bemis’s laborious, careful and 
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excellent report, but they will ever remain a monument of the firmness, 
mercy and justice of the court. 

An important point of practice as to the proper term for the entry of 
appeal cases in the Supreme Court is decided in Fuller v. Starbuck, p. 493, 
in which the court take a general view of the law constituting that system 
of practice. 

The eases of Rohan v. Sawin, p. 281; Parker v. May, p. 336; Howard 
v. Merriam, p. 563; Parsons v. Mitchell, p. 582; and Norton v. Norton, 
p- 524; each involve important principles, but we have no room to refer to 
them more particularly. We have only to add that this is a most excellent 
volume of an excellent series of reports. One of the great glories of 
Massachusetts, past and present, is her judiciary. These decisions show 
that its strength, its vigor, its purity and its power still continue. 


Triat of the action of Edward Desor, plaintiff, v. Charles H. Davis, de- 
fendant, before the Cireuit Court of the United States for the District of 
Massachusetts, for breach of contract to write a book on the Geological 
Effects of the Tidal Currents of the Ocean. Tried before his Honor 
Peleg Sprague. Charles M. Ellis, Esq., Counsel for the Plaintiffs ; 
Hon. Rufus Choate and Wm. Minot, Jr. Esq., Counsel for the Defend- 
ant. Boston: Stacy & Richardson, Printers, No. 11 Milk Street, 
1852. 

This trial, which took place before the jury in December Jast, and which 
excited some interest among the literary and scientific circles, is phono- 
graphically reported by Charles H. Slack. The note on the reverse of 
the title-page states that the abstracts of the arguments were revised by 
the respective counsel, and the final opinion by the court. We are inform- 
ed, that this statement, so far as the counsel are concerned, is incorrect, 
and that only the arguments of Mr. Ellis and Mr. Minot to the jury were 
revised by them. Mr. Choate was not in the case during the trial before 
the jury, and the report of his argument on the motion for a new trial is 
exceedingly imperfect. 


Eneuisn Reports 1x Law ano Egutry. Containing Reports of Cases in 
the House of Lords, Privy Council, Courts of Equity and Common Law, 
and in the Admiralty and Ecclesiastical Courts, including also Cases 
in Bankruptey and Crown Cases reserved. Edited by Epmunpo H. 
Bennett and Cuauncey Smitn, Esqrs., Counsellors at Law. Volume 
VII. (pp. 660) containing Cases in the Courts of Chancery, the Court 
of Bankruptcy, and the Courts of Common Law, during the year 1851. 
Volume VIII. (pp. 665) containing Cases in the House of Lords, in all 
the Courts of Equity, Bankruptey, and Common Law, and Crown Cases 
reserved during the years 1851 and 1852. Vol. LX. pp. 652, containing 
eases in all the Courts of Equity and Common Law, Crown Cases 
reserved, and cases in the Ecclesiastical and Admiralty Courts, during 
the year 1851 and 1852. Boston: Little, Brown & Co. 1852. 


The plan and execution of this series of reports are too well known, and 
have been too frequently commended in our pages, to require further com- 
ment now. We are glad to hear that their circulation is becoming more 
and more extended, and their great merits more widely appreciated. We 
entirely concur in the opinion expressed by Judge Fletcher of our Supreme 
Court, that Messrs. Bennett and Smith, in editing these Reports, were 
doing a great service to the profession. 


New PYudlfcatfons received. 


Reports or Cases 1n Law ann Equity in THe Supreme Court oF THE 
Strate or New York. By Otiver L. Barsovr, Counsellor at Law. 
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Vol. X. pp. 707. Albany: Gould, Banks & Co, 475 Broadway. New 
York: Banks, Gould & Co. 144 Nassau Street. 1852. 


A Treatise oN THE Measure or Damaces, or an Inquiry into the Prin- 
ciples which govern the amount of Compensation, recovered in suits at 
jaw. ‘*Cum pro eo quod interest, dubitationes antique in infinitum pro- 
duct sint, melius nobis visum est, hujusmodi prolixitatem, prout 
possibile est, in angustum coarctare.’’ Cod. de sent. que pro eo quod 
int. prof., Lib. VIL. Tit. XLVII. By Tueopore Senewick. 1 vol. 8vo. 
pp. 650. Second edition, revised and greatly enlarged. New York: 
John S. Voorhies, Law Bookseller and Publisher. No. 20 Nassau St. 
1852. 


Tue Institutes or Justinian, with Notes. By Tuomas Cooper, Fsq., 
Professor of Chemistry at Carlise, Pa. 1 vol. Svo. pp. 710. Third 
edition, with additional netes and references. By a member of the New 
York Bar. New York: John S. Voorhies, Law Bookseller and Pub- 
lisher. 1852. 


A Treatise on THE Law or Stanper anp Liset, and incidentally of 
Malicious Prosecutions, ‘* Nescit vox missa reverti.’?’ By ‘Thomas 
Srarkiz, Esq. of Linco!n’s Inn, Barrister at Law. From the second 
English edition of 1830, with notes and references to American cases 
and English decisions since 1830. By Joun L. Wenpett, Counsellor 
at Law. Vol. I. pp. 454. West Brookfield, Mass. Steam-power 
press of O. S. Cooke & Co. 1852. 


»*» All the above books are for sale in Boston by Messrs. Lirtie, 
Brown & Co., 112 Washington Street. 


Obituary Notice. 


Diep, in Toledo, Ohio, Judge Lewis H. Sanvrorp, of the Superior Court of 
the City of New York. His disease was chronic diarrhea, 

Judge Sandford was a native of the State of New York, and had been a resident 
of the City of New York about fifteen years. While holding the office of Vice- 
Chancellor of the Circuit about nine years ago, he published two volumes of 
decisions, which are much prized by the profession in this country. He was elected 
to the office he held at the time of his death, in 1347, and his judicial reputation 
has always stood very high. He was well known as a lawyer and jurist of great 
acuteness, learning, research and industry, and his loss to the Bench will not soon 
be supplied. 

On the morning after the melancholy intelligence reached the city, F. B. Cutting, 
Esq., announced the fact to the Superior Court, as follows, —“ At 12 o'clock yes- 
rn. hy in the prime of manhood, in the fullness of his career, he was suddenly cut 
off. This blow comes upon us with the most crushing effect. It is the most 
appalling intelligence that has ever fallen upon my ears, — so sudden, so calami- 
tous, — whether we consider its results to us his brothers, to the Court, or to the 
public, whose faithful servant he has been for many years. This is neither the 
time nor the occasion, nor can I collect my thoughts to express the great loss, the 
sad dispensation, Providence has decreed should fall upon us. The intercourse of 
so many years with us has so deeply endeared him to all; the kindness, the cour- 
tesy, tlle amenity of his manners, his readiness to serve, his anxiety to assist each 
and every of the members of the bar, have rendered his loss most afflicting. I am 
unable to express the depth, the greatness of the loss to us all — to the court, to 
the public, and the bar, it is irreparable. It is impossible for any one to express 
the full extent of our loss by this sudden bereavement. As a Judge, I presume he 
had not his superior in this State. Eminent for his learning, his great industry, 
his fondness for justice, his courtesy as a lawyer, his death is a great calamity. 
The suddenness of the event does not give to the bar time to say what measures 
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should be adopted to express the greatness of their loss, or to show the high esti- 
mation they had of his virtues and his talents. | am requested to bring this matter 
before your Honors, and to ask that al] busivess of the court be suspended, — that 
there shall be an adjournment, to give time to enable the bar to take measures to 
express the deep sympathy they feel towards his family, his friends, and the public, 
for the loss they have sustaine 
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Name of Insolvent Residence. j Commnenapmont ed Name of Commissioner. 
Arnold, James Charlestowa, | July 2I, Asa F. Lawrence, 
Badger, Stephen, Jr. Bradford, 26, | Daniel Saunders, Jr 
Beach, De Witt C. Lee, “5, J. EB. Pield. 
Boardinan, Joseph F. Boston, se 7; |\Fredene H. Allen. 
Boardman, Samuel A. Melrose, > _ iAsa F. Lawrence. 
Boynton, Wiiliam et al. Charlestown, ae ‘Asa F. Lawrence. 
Brown, George et al. Fitchburg, - 8, Charles Mason. 
Brown, Joseph et al. Fitchburg, - 8, Charles Mason, 
Bryant, Joseph R. Boston, «68, 'Frederic H. Allen. 
Burrage, Jonathan Roxbury, - Be Jona. P. Bishop. 
Carro!!, | homas Lowell, “26, iS. P. Adams. 
Carter, Joho D Dedham, . fF Jona. P. Bishop. 
Cheeney, William fl. Tyringham, > J.E Field. 
Cleaveland, Charles M. West Boylston, -. |Henry Chapin. 
Currin, Festus c. Worcester, - 9, Henry Chaj in. 
Davis, Edwin et al. Orange, = 'D. W. Alvord 
Dewhurst, ‘Uhomas et al. Boston, -« 2 Frederic H Allen. 
Donohoe, Owen Lowell, — we =. P. Adams. 
Doughty, James et ai. Charlestown, r 2, |Asa F, Lawrence. 
Duncan, Samuel G, Greenfield, 'D. W. Alvord. 
Ellison, Abraham 3, Boston, ~ Jobu M. Williams. 
Fitts, blisha B. Leverett, — D. W. Alvord. 
French, George F. Williamsburg, | Haynes H. Chilson, 
Gammons, Andrew W. Attleborough, es 3, /E. P. Hathaway. 
Gardner, Sanford C. Boston, - Fredene H. Allen. 
Gates, Noah PF. Lowell, — a 8. P. Adams. 
Goodhue, Alfred D. Boston, - 3, John M. Williams, 
Heath, William D. Haverhill, pie 7; John G King. 
Hitchinzs, Hans K. Malden, - 6, Ss. P. Adams. 
Hunt, Charles A. North Bridgewater, = l, Perez Simmons, 
Hutchinson, James H. Boston, os © John M. Williams. 
Kilburne, James et al. Orange, = 2 D. W. Alvord. 
Lamb, Samuel New Braintree, “ 16, Charles Brimblecom, 
Lazarus, Eleazer Boston, —- MM, Frederic H. Allen. 
Leland, Emerson et al. Brookline, = Jona. P. Bishop. 
Lunt, Andrew F. et ad. Malden, — Frederic H. Alen, 
Lynch, John et al. Boston, s By Frederic H. Allen. 
Lynch, Timothy et al. Chelsea, > Frederic H. Allen. 
Macullar, Edmund P. Oakham, oe |S, Charles Brimblecom, 
Melntire, Theodore B, Chelsea, =o @, Frederic H. Allen. 
Morley, Samuel D. Ashburnham, “6 6, Charles Mason. 
Morse, Marcellus [, Reading, s 0, 8S. P. Adams. 
Morse, William W. Lowell, June 25, S. P. Adams. 
Nichols, William N. Sterling, “« 2, Henry Chapin. 
Osgood, Benjamin H. Salem, July 15, Joha G. King. 
Packard, Lucus North Bridgewater, “« 99, Perez Simmons, 
Parker, William H. et ai. Boston, “ 6%, John M. Williams, 
Pincus, Isaac Boston, oe HK, Frederic H. Allen. 
Pitts, Elijah J. Urange, “30, D. W. Alvord. 
Prichard, Abraham P. Charlestown, “« K, Asa F. Lawrence. 
Roots, James et al. Saugus, “« 4, John G. King. 
Roots, Jesse E. et al. Saugus, oc 619, John G. King. 
Sturtevant, Smith D, Boston, = we Frederic H. Allen. 
Toothaker, Charles Lowell, June 22, S. P. Adams 
Tucker, John L. et al. Boston, July 23, John M. Williams. 
Waldron, William H. Lowell, « 2, S. P. Adams. 
Washburne, Joha J. Orange, e« ” D. W. Alvord. 
West, Albert I. Haverhill, es 13, Daniel Saunders, Jr. 
Wetherbee, Nahum et al. Boston, “« 2, Jona. P. Bishop. 
Wright, William Greenfie!d, ss 3, D. W. Alvord. 























